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A  LEGISLATIVE  PROGRAM  TO  RESTORE  BUSINESS 

FREEDOM  AND  CONFIDENCE. 


Mr.  President  and  Gentlemen  : 

Permit  me  to  congratulate  you  upon  the  enlightened  pa¬ 
triotism  of  your  action  of  a  few  days  ago  as  embodied  in  the 
Resolution  passed  by  your  distinguished  and  influential  body 
and  forwarded  to  the  Interstate  Commerce  Commission  ap¬ 
proving  and  urging  the  granting  to  the  railroads  of  the  in¬ 
crease  in  rates  for  which  they  are  asking.  This  reversal  of 
your  previous  action  on  the  same  subject  is  evidence  of 
rare  courage  and  far-sightedness  on  your  part.  It  was 
largely  due  to  your  effective  protest  that  the  previous 
application  was  denied.  It  would  not  be  quite  accurate  to 
characterize  your  present  attitude  as  entirely  unselfish  since 
you  must  have  reached  the  conclusion,  which  is  shared  to¬ 
day  by  most  of  us  who  have  studied  the  subject  and  want  to 
be  just,  that  unless  rates  are  increased  the  railroads  will 
have  no  sufficient  basis  of  earnings  to  attract  the  capital  that 
they  need  to  maintain  effective  service  and  to  meet  the  in¬ 
creasing  demands  for  transportation  facilities. 

You  have  doubtless  become  convinced,  as  have  many  of 
us,  that  the  railroads  are  not  a  thing  apart.  Our  industrial 
prosperity  is  so  interwoven  with  theirs  that  the  former  can¬ 
not  exist  without  the  latter.  It  is  however  none  the  less  of  a 
tribute  to  your  breadth  of  vision  that  you,  who  will  have  to 
bear  this  burden,  were  able  to  cast  aside  the  smaller  imme¬ 
diate  selfish  considerations  and  to  look  beyond  to  the  eventual 
outcome.  That  was  no  mean  accomplishment  in  the  face  of 
the  intensely  competitive  conditions  under  which  you  are 
operating. 

It  is  true  that  great  wrongs  have  been  perpetrated 
upon  the  community  by  the  railroad  managements  of  the 
past  with  rare  exceptions;  that  in  their  present  stagger¬ 
ing  load  of  debt  and  capitalization,  dishonesty,  reckless 
waste  and  misguided  ambition  are  largely  represented  and 
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that  if  the  modern  standards  of  public  accountability  to  which 
it  is  proposed  to  subject  them  hereafter  were  applied,  their 
present  rates  would  yield  a  munificent  return  on  the  capital 
invested. 

But  that  is  all  in  the  past.  We  must  face  the  conditions 
as  we  find  them  instead  of  trying  to  evade  our  problem  by 
harping  back  upon  the  wrongs  and  blunders  that  have  been 
perpetrated.  The  experience  will  be  well  worth  all  that  it 
has  cost  us  if  we  know  how  to  profit  by  it.  The  country  owes 
you  a  debt  of  gratitude  for  the  courage  with  which  you  have 
met  this  new  responsibility.  It  is  upon  this  big  outlook  on 
the  part  of  our  business  men  that  we  may  confidently  rely  for 
our  industrial  growth.  Your  action  again  furnishes  gratify¬ 
ing  evidence  that  our  confidence  is  amply  justified. 

Now  that  Congress  is  about  to  deal  with  the  great  prob¬ 
lems  of  regulating  corporations  and  suppressing  unlawful 
combinations  it  becomes  important  that  we  approach  this  dif¬ 
ficult  subject  with  an  open  mind  and  that  all  doubts  as  to  the 
purely  constructive  purpose  of  the  work  shall  be  set  at  rest. 
The  reactionary  advocates  of  a  “  let-alone  ”  policy  fail  to 
realize  that  we  cannot  build  an  enduring  structure  upon 
rotten  foundations  and  that  the  clearing  of  the  debris  is  as 
important  a  part  of  the  work  of  construction  as  is  the  rearing 
of  the  new  structure. 

It  is  characteristic  of  the  blindness  and  timidity  of  pred¬ 
atory  capital  that  the  impending  legislation,  like  all  innova¬ 
tions  and  restrictions,  however  wholesome,  should  be  re¬ 
garded  with  unreasoning  dread  and  foreboding,  as  though 
our  National  legislators  could  have  any  other  wish  or  pur¬ 
pose  than  to  safeguard  legitimate  enterprise. 

If  our  leaders  in  the  world  of  affairs,  profiting  by  your 
inspiring  example,  will  cooperate  in  the  work  of  readjustment 
and  reform,  with  their  minds  purged  of  the  prejudices  im¬ 
bedded  by  the  years  of  imperfect  laws  and  oppressive  prac¬ 
tices  in  the  interest  of  special  privilege  under  which  business 
has  been  permitted,  the  results  will  be  accomplished  without 
friction  and  in  their  eventual  interest.  If  they  will  meet  but 
half  way  the  men  who  are  impersonally  and  unselfishly  seek¬ 
ing  only  the  public  welfare,  our  business  and  finance  will  be 
speedily  put  upon  the  firm  ground  of  new  moral  standards 
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and  public  accountability  that  will  square  with  the  spirit  of 
the  times  and  they  will  soon  wonder  why  they  ever  tolerated 
the  practices  against  which  the  country  has  risen  in  angry 
protest. 

If  we  are  to  secure  the  best  results  the  alarmists  who 
profess  to  see  in  the  impending  legislation  a  cause  for  un¬ 
settling  legitimate  business  must  be  sent  to  the  rear.  Our 
recent  experience  with  the  Currency  Bill  should  once  more 
have  reminded  us  that  we  must  not  permit  ourselves  to  be 
moved  by  the  cries  that  come  from  a  boisterous  little  corner 
of  our  country,  where  the  special  interests  are  concentrated. 
They  always  display  these  false  distress  signals  at  every  at¬ 
tempted  economic  reform  on  the  theory  that  so  far  as  they 
are  concerned  it  is  always  a  good  thing  to  4  6  let  well  enough 
alone”  and  that  every  change  involves  an  interference  with 
their  privileges.  Their  voices  have  been  more  potent  with 
us  than  has  been  accorded  the  same  class  in  any  other  part 
of  the  civilized  world  because  our  legislators  are  less  re¬ 
sponsive  to  the  public  will  and  far  more  timid  than  the  pop¬ 
ular  representatives  of  other  nations  in  curbing  the  excesses 
and  unjust  prerogatives  of  capital. 

Ours  is  the  most  reactionary  of  all  civilized  countries  in 
the  pending  peaceful  revolution  for  the  readjustment  of  the 
division  between  Capital  and  Labor.  England  and  Germany 
are  half  a  century  in  advance  of  us  in  all  that  pertains  to  the 
proper  protection  of  labor  and  the  scientific  distribution  of 
the  burdens  of  taxation.  Their  systems  of  insurance  against 
accident,  old  age,  sickness  and  unemployment  and  the  new 
English  land  tax  laws  are  the  models  of  constructive  legisla¬ 
tion  that  we  shall  follow  when  we  have  reached  their  stage 
in  the  onward  march  toward  industrial  and  economic  liberty. 
This  small  but  powerful  privileged  class  of  ours  postponed 
the  levying  of  an  income  tax  for  almost  a  quarter  of  a  cen¬ 
tury,  although  it  had  long  been  recognized  the  world  over 
to  be  the  most  just  form  of  taxation.  With  their  vast  power 
and  machinery  to  manufacture  and  mislead  public  opinion 
through  their  press  bureaus  and  subsidized  organs  they  are 
enabled  to  make  an  amount  of  noise  and  to  stir  up  a  degree 
of  uncertainty  and  alarm  over  every  attempt  at  progressive 
legislation  that  are  grossly  disproportioned  to  their  real 
influence  and  that  are  dangerously  misleading. 
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We  are  afflicted  with  lamentably  short  memories  for  the 
pranks  that  are  played  npon  ns  and  are  being  continually 
exploited  on  that  account.  But  even  we  can  remember  that 
only  a  few  weeks  ago  Congress  was  solemnly  warned  by  Na¬ 
tional  and  State  Bankers  Associations  in  their  innumerable 
Conventions  assembled,  and  speaking  in  suspicious  unison 
as  though  inspired  from  a  common  fountain  head,  that  if  it 
should  enact  a  Currency  Bill  based  on  the  principle  of  a 
Government  currency  or  under  exclusive  Government  con¬ 
trol  or  if  we  divided  the  system  into  eight  or  more  regional 
banks  the  country  would  be  plunged  into  financial  chaos  and 
ruin. 

Leaders  in  the  financial  world  with  a  supposed  sense  of 
responsibility  vouched  for  statements  and  predictions  that 
they  must  blush  to  find  recorded.  Truly  we  have  short  and 
charitable  memories! 

If  these  leaders  and  the  influential  Metropolitan  news¬ 
papers  that  voice  their  views  and  that  are  now  lauding  the 
Currency  legislation  they  were  so  busy  in  denouncing  had 
dealt  patriotically  and  impartially  with  the  subject  the  coun¬ 
try  would  have  been  spared  an  anxious  period  of  business 
uncertainty. 

This  and  other  experiences,  such  as  the  denunciation  of 
the  Income  Tax  Law  during  the  early  years  of  its  agitation 
as  a  socialistic  measure  intended  to  confiscate  property  and 
the  recent  extravagant  claims  and  absurd  prophecies  made 
during  the  discussion  of  the  Tariff  Bill,  should  warn  us  not 
to  take  too  much  to  heart  what  may  be  said  during  the  heat 
of  argument  where  great  selfish  interests  are  arrayed  against 
proposed  legislation. 

And  yet  we  are  in  danger  of  again  finding  ourselves  lis¬ 
tening  to  their  advice  as  to  the  best  way  of  curbing  their 
unlawful  activities  as  though  they  were  the  most  disinterest¬ 
ed  of  onlookers.  It  is  this  tendency  that  is  largely  responsible 
for  so  much  of  the  inefficient  patchwork  of  compromise  legis¬ 
lation  that  is  the  almost  invariable  result  o.f  the  hard-fought 
battles  for  industrial  reform  between  the  people  and  “the 
interests.” 

The  underlying  principles  that  should  guide  us  in  dealing 
with  this  question  of  corporate  regulation  are  surprisingly 
simple  but  the  subject  is  so  technical  and  full  of  perplexity 
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in  the  working  out  of  the  details  that  the  field  of  debate  and 
opportunities  to  mislead  are  boundless. 

It  goes  without  saying  that  we  should  embark  on  no  pol¬ 
icy  and  should  include  in  our  program  no  measure  that  is  not 
purely  constructive  and  that  does  not  look  solely  to  the  future. 
The  objects  should  be  to  cure  existing  defects,  eliminate 
abuses  and  make  the  laws  under  which  business  is  to  be  con¬ 
ducted  so  plain  that  “he  who  runs  may  read.”  Nothing  is 
to  be  gained  by  reprisals  in  the  way  of  criminal  prosecutions 
for  past  violations  that  were  committed  before  the  Courts 
had  construed  the  law  as  we  now  understand  it  and  that 
have  been  remedied  and  definitely  abandoned.  Continued 
violations  should  be  severely  punished  but  there  should  be 
complete  amnesty  and  a  clean  slate  so  far  as  concerns  crim¬ 
inal  prosecution  as  to  those  of  the  past. 

The  proposition  on  which  these  prosecutions  are  threat¬ 
ened,  that  crime  can  ever  be  perpetrated  innocently  or  uncon¬ 
sciously  or  without  criminal  intent  is  so  revolting  to  the  sense 
of  justice  that  it  was  not  surprising  to  find  that  juries  would 
not  convict  for  acts  done  when  the  law  was  uncertain  except 
where  actual  wrong  and  oppression  were  established. 

The  history  of  the  Cash  Register  case  furnishes  a  strik¬ 
ing  illustration  of  the  complete  change  in  judicial  construc¬ 
tion  and  popular  understanding  of  the  law  since  the  U.  S. 
Supreme  Court  created  the  confusion  and  put  back  the  en¬ 
forcement  of  the  Sherman  Law  for  more  than  a  decade  by  its 
unfortunate  decision  in  the  Knight  case. 

The  Government  had  brought  criminal  proceedings  in 
the  U.  S.  Court  at  Boston  against  the  Cash  Register  Company 
and  its  officers  based  on  the  complaint  of  three  competitors 
of  an  attempt  to  destroy  them  by  oppressive  and  unfair  busi¬ 
ness  methods.  Whilst  the  indictment  was  pending  the  Cash 
Register  Trust  actually  bought  out  its  competitors,  thus  se¬ 
curing  a  complete  monopoly.  This  apparently  met  with  the 
full  approval  of  the  Cleveland  Administration,  for  strange 
as  it  may  now  seem  the  then  Attorney-General  moved  in  open 
Court  and  secured  the  dismissal  of  the  indictment  on  the 
ground  that  the  violation  of  law  had  been  removed  by  absorb¬ 
ing  the  complaining  competitors !  Thus  was  the  law  in  the 
early  years  of  its  sporadic  and  imperfect  enforcement  made 
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the  instrument  of  blackmail  with  apparently  no  adequate  con¬ 
ception  of  its  public  purpose  or  usefulness. 

Whilst  “ignorance  of  the  law  is  no  excuse’ ’  as  bearing 
upon  the  plain  duty  of  the  Government  to  effectively  disin¬ 
tegrate  the  unlawful  combinations  that  were  formed  during 
this  period  and  that  are  still  being  maintained  in  violation 
of  the  law  as  we  now  understand  it,  the  pursuit  by  criminal 
process  of  the  men  who  organized  and  are  conducting  these 
combinations  based  solely  on  what  \they  then  did  in  organiz¬ 
ing  them  is  quite  another  question.  They  acted  on  the  best 
legal  advice  based  on  what  had  been  announced  as  the  law 
by  the  highest  Court  in  the  land.  To  prosecute  them  crim¬ 
inally  on  that  ground  alone  for  acts  committed  prior  to  1900, 
when  the  law  was  fairly  settled,  would  be  vindictive  and  mon¬ 
strous. 

That  is  quite  a  different  matter  from  disbanding  and  re¬ 
moving  the  violations  which  it  is  the  duty  of  the  Government 
to  do — not  merely  in  form,  but  in  substance  and  practical 
effect,  which  has  as  yet  hardly  been  seriously  attempted  and 
is  not  believed  to  be  possible  with  the  present  defective  legal 
machinery. 

What  then  should  be  the  lines  along  which  to  frame 
legislation  to  carry  out  the  declared  policy  of  the  Nation  for 
the  suppression  of  the  Trusts  and  the  more  effective  regula¬ 
tion  of  our  interstate  corporations? 

The  legislation  will  have  to  deal  wbth  three  classes  of 
corporations,  railroad,  industrial  and  financial — besides  the 
elusive  secret  arrangements  and  agreements  in  the  form  of 
pools  and  for  the  fixing  of  prices  and  output  between  com¬ 
petitors. 

Laws  are  needed  for  the  corporations  that  are  equally 
well  adapted  for  all  three  classes  but  there  are  other  laws 
applicable  to  one  class  that  are  not  adapted  to  the  others. 

The  first  and  preliminary  need  is  to  actually  and  effec¬ 
tively  dissolve  existing  violations  among  the  railroad  and  in¬ 
dustrial  corporations  and  to  provide  adequate  machinery  for 
that  purpose.  The  railroads  should  be  required  to  part  with 
their  interests  in  coal,  iron  and  other  properties  whose  prod¬ 
ucts  they  are  engaged  in  transporting  and  to  confine  them¬ 
selves  strictly  to  the  business  of  transportation.  They  must 
cease  to  act  as  “holding  companies”  owning  the  securities  of 
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competitive  roads.  Where  they  hold  stocks  of  competitive 
roads  they  should  he  absolutely  divested  of  them.  Where  the 
securities  held  are  those  of  connecting  or  non-competitive  lines 
they  should  be  deprived  of  all  voting  power  on  their  holdings 
and  given  a  limited  time  either  to  acquire  the  outstanding  in¬ 
terests  on  terms  to  be  fixed  by  the  Interstate  Commerce 
Commission  and  thus  to  own  the  property  if  it  is  a  legitimate 
part  of  their  business,  or  to  part  with  their  holdings.  It  is 
against  the  public  interest  and  a  fraud  upon  the  minority 
stockholders  that  a  railroad  property  should  be  managed  or 
its  policy  dictated  by  another  railroad  Company. 

Railroads  are  not  intended  as  security-holding  Com¬ 
panies.  If  they  have  accumulated  profits  that  are  not  likely 
to  be  needed  in  the  future  development  of  their  own  prop¬ 
erties  thev  should  distribute  them  to  their  shareholders  in- 
%/ 

stead  of  using  them  to  augment  the  power  and  opportunities 
for  illegitimate  profit  of  the  men  who  have  secured  control  of 
the  Company.  It  may  be  a  good  thing  for  the  railroad  mag¬ 
nate  and  for  the  banker  to  make  such  use  of  the  Company’s 
funds  but  it  is  a  bad  thing  for  the  shareholders  and  the  pub¬ 
lic.  The  shareholders  can  do  their  own  speculating.  Not 
the  least  healthful  and  encouraging  sign  of  the  approaching 
“New  Freedom”  is  to  find  that  our  financiers  are  at  last 
awakening  to  the  realization  of  that  fact.  But  what  a  pity 
that  they  are  so  slow  to  feel  the  public  pulse ! 

Experience  has  demonstrated  that  the  procedure  of  the 
Court  is  not  adapted  and  is  wholly  inadequate  to  the  work 
of  disintegrating  outlaw  corporations  whether  in  the  rail¬ 
road  or  industrial  world.  They  must  not  only  be  segregated 
but  kept  segregated.  The  accomplishments  thus  far  of  the 
Courts  in  that  direction  are  utterly  inadequate  and  must 
continue  so  until  we  have  an  executive  body  to  supervise 
the  work,  to  study  each  situation  separately,  to  formulate 
and  recommend  to  the  Court  a  comprehensive  plan  of  dis¬ 
integration,  to  have  constant  access  to  the  books  of  the  out¬ 
law  corporation  and  its  segregated  parts  and  see  to  it  that 
genuine  competition  is  restored. 

This  is  not  an  impossible  task  but  it  is  an  exceedingly 
difficult  one  that  will  involve  constant  vigilance  and  that  can¬ 
not  be  accomplished  by  mere  judicial  fiat  or  decree  nor  by  a 
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series  of  decrees.  It  is  peculiarly  the  task  of  an  executive 
body  as  distinguished  from  a  judicial  tribunal. 

Whilst  freely  conceding  to  the  learned  Attorney-General 
and  to  his  able  and  distinguished  predecessor  the  best  inten¬ 
tions,  the  fact  remains  that  the  execution  of  the  judicial  de¬ 
crees  thus  far  rendered  have  proven  generally  inadequate. 
The  outcome  in  the  Standard  Oil  case  is  especially  flagrant 
and  pitiful.  It  is  a  standing  reproach  to  the  administration 
of  justice  and  serves  only  to  bring  the  Courts  into  general 
contempt.  There  has  been  no  restoration  of  competition  be¬ 
tween  any  of  the  severed  parts  of  the  old  Trust.  The  lines 
of  territory  are  as  rigidly  adhered  to  as  before  the  decree. 
None  of  the  supposedly  “segregated”  Companies  invades 
the  territory  of  the  others.  It  would  have  been  wiser  never 
to  have  prosecuted  the  suit  than  to  have  rested  with  such  a 
puerile  outcome  as  an  object-lesson. 

The  recent  experience  in  the  case  of  the  Union  Pacific- 
Southern  Pacific  is  not  much  of  an  improvement  in  point  of 
practical  effectiveness,  however  well  it  may  work  out  on 
paper.  Much  as  I  respect  and  admire  the  ability,  earnest¬ 
ness  and  sincerity  of  the  learned  Attorney-General  I  am 
unable  to  share  his  optimism  on  this  supposed  achievement. 
To  me  it  gives  promise  of  being  another  in  the  list  of  moun¬ 
tains  of  litigations  that  have  labored  to  bring  forth  mice  of 
achievement. 

Many  lawyers  were  surprised  at  the  determination  of  the 
Supreme  Court  that  the  control  of  the  Southern  Pacific  by  the 
Union  Pacific  constituted  a  violation.  They  were  generally 
regarded  as  primarily  connecting  lines  complementing  one 
another  and  together  constituting  a  through  line  rather  than 
as  competitors,  although  there  are  minor  respects  in  which 
they  indirectly  compete  through  their  connections. 

But  after  the  Court  had^  determined  that  they  were  actual 
and  potential  competitors  it  surely  could  not  have  been  con¬ 
templated  that  the  Union  Pacific  before  relinquishing  con¬ 
trol  of  the  Southern  Pacific  would  be  permitted  to  select  and 
instal  the  entire  Board  of  Directors  and  official  management 
of  the  competitor  whose  control  it  was  required  to  surrender. 
Yet,  strange  to  say,  that  is  precisely  what  was  done  and  done 
after  the  decision  of  the  Supreme  Court.  And  still  more 
strange,  that  extraordinary  action  was  permitted  to  stand 
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without  question  when  the  decree  was  finally  entered  with  its 
elaborate  provisions  for  Trusteeing  the  stock,  depriving  the 
U.  P.  stockholders  of  their  voting  power  on  the  S'.  P.  stock, 
etc. 

The  superstructure  was  changed  but  the  common  found¬ 
ation  and  basis  of  control  has  been  permitted  to  stand.  And 
so  we  have  the  anomalous  situation  that  although  no  U.  P. 
stockholder  who  holds  S.  P.  stock  is  permitted  to  vote  the 
latter,  the  officers  and  directors  of  the  S.  P.  are,  and  I  predict 
abways  will  be  in  effect,  barring  death,  the  identical  persons 
who  were  selected  by  the  Union  Pacific  board  after  the  union 
had  been  ordered  severed.  Of  what  earthly  use  was  it  to 
prevent  U.  P.  stockholders  from  voting  on  their  S.  P.  hold¬ 
ings  merely  because  they  also  held  U.  P.  stock  when  the  U.  P. 
management  had  already  designated  the  entire  S.  P.  directory 
and  ma2iagement? 

Notwithstanding  the  fanciful  theories  of  academic  gen¬ 
tlemen  as  to  control  of  corporations  by  their  shareholders  it 
is  common  knowledge  among  men  of  affairs  who  are  familiar 
with  corporate  management  that  it  is  practically  impossible 
to  change  the  control  of  a  great  corporation  with  widely 
scattered  stockholdings.  The  one  or  two  banking  houses  that 
dominate  the  managements  of  most  of  our  vast  trans-conti¬ 
nental  railroad  systems  have  rarely  a  substantial  stock  in¬ 
terest  and  yet  their  control  has  remained  indefinitely  undis¬ 
turbed.  One  of  the  best  known  and  safest  factors  in  corpo¬ 
rate  management  and  the  one  on  which  the  banking  interest 
knows  from  experience  it  can  most  confidently  rely,  is  what  I 
would  christen  stockholder  inertia.  It  is  incurable,  unchange¬ 
able,  immovable.  It  survives  mismanagement,  dishonesty  and 
every  form  of  corporate  abuse.  It  is  more  than  all  other 
causes  combined  responsible  for  the  corporate  distrust  and 
other  ills  from  which  we  are  suffering. 

The  Messrs.  Morgan  have  for  years  dominated  and  still 
control  and  will  doubtless  continue  to  control  the  policy  of 
the  New  Haven  system  as  effectually  as  if  they  personally 
owned  it,  notwithstanding  the  great  wrongs,  and  flagrant 
blunders  and  violations  of  law  that  have  been  perpetrated 
during  their  management  and  yet  they  own  only  a 
few  thousand  shares  of  the  stock.  True,  there  is  a  block 
of  about  46,000  shares  held  by  the  Mutual  Life  Insurance 
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Company  in  which  the  Morgan-Baker  influence  is  potent 
and  that  the  proxy  on  this  stock  has  always  been  at  the 
beck  and  call  of  that  interest.  It  should  have  been  sold 
years  ago  when  the  Life  Insurance  Companies  were  directed 
to  dispose  of  their  stockholdings  and  the  policyholders  would 
have  been  $5,000,000  better  off  if  it  had  been  done.  But  that 
is  another  story. 

Tbe  46,000  shares  thus  held  are  however  a  mere  trifle 
as  against  the  hundreds  of  thousands  of  shares  of  small 
scattered  holdings  that  feel  the  utter  hopelessness  of  trying 
to  protect  themselves.  The  helplessness  and  supineness  of 
American  shareholders  are  proverbial.  They  do  not  under¬ 
stand  cooperation  as  it  is  practiced  in  other  countries.  Every 
attempt  to  organize  them  for  their  protection  is  cried  down 
as  “blackmail”  by  the  great  interests  whose  power  and  safety 
lie  in  the  continued  helplessness  of  shareholders  and  these 
interests  are  assisted  by  an  important  part  of  the  Metropoli¬ 
tan  press  that  sometimes  consciously  but  more  often  uncon¬ 
sciously  voices  their  views  and  wishes. 

If  when  the  Government  undertakes  the  separation  of 
the  New  Haven  properties  it  permits  the  New  Haven  directors 
to  select  from  their  own  number  and  instal  the  officers  and 
directors  of  the  competing  Companies  of  which  they  are  or¬ 
dered  to  relinquish  control,  can  it  be  fairly  expected  that  this 
will  accomplish  practical  segregation  or  that  competition  will 
result  ? 

Yet  that  is  precisely  what  has  been  done  in  the  Union 
Pacific  case  and  we  must  expect  it  to  prove  ineffective  in  prac¬ 
tice  no  matter  how  it  may  work  out  in  theory.  It  is  a  histori¬ 
cal  fact  that  no  board  of  directors  of  a  great  corporation  with 
widely  scattered  stockholdings  has  ever  been  dislodged,  no 
matter  how  great  may  have  been  the  provocation  for  a 
change. 

It  is  possible  that  where,  as  in  the  case  of  the  contested 
election  of  the  Illinois  Central  Railroad,  the  struggle  for  con¬ 
trol  was  between  financial  giants,  the  stockholders  may  be 
partly  aroused  from  their  lethargy  into  making  a  slight  im¬ 
press  upon  the  result  but  even  in  that  solitary  instance  the 
greater  banking  power  triumphed  over  its  weaker  rival  and 
the  management  remained  unchanged. 

The  outcome  of  the  Mutual  and  New  York  Life  Insurance 
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Companies’  elections  in  1906  furnished  another  instance  of 
the  permanency  of  a  self-constituted  board  of  directors.  The 
most  distinguishd  body  of  public-spirited  citizens  ever  banded 
together  organized  as  a  “Policyholders’  Committee,”  with 
Hon.  Richard  Olney  at  their  head  and  with  five  then  Gover¬ 
nors  of  States  among  their  number  to  secure  a  change  of 
management  as  the  result  of  disclosures  of  the  Hughes-Ann- 
strong  Investigations.  The  old  managements  had  been  self- 
convicted,  their  heads  had  been  forced  to  resign  and  vast 
sums  were  unselfishly  expended  to  arouse  the  policyholders 
but  it  was  of  no  use.  Less  than  40%  of  them  took  the  trouble 
to  vote  and  of  those  a  majority  did  so  upon  the  solicitation 
of  agents  of  the  discredited  managements  who  dominated  the 
election.  In  any  other  country  the  discredited  men  would 
have  been  swept  from  office  over-niglit.  They  would  not  have 
dared  to  make  the  fight  and  their  subservient  agents  would 
not  have  dared  assist. 

Xo  disintegration  of  unlawful  combinations  can  be  ac¬ 
complished  by  the  Government  or  the  Courts  that  does  not 
take  these  controlling  factors  into  account. 

If  there  had  been  in  existence  a  Commission  such  as  is 
here  suggested  to  which  the  Court  could  have  referred  the  de¬ 
cree  in  the  U.  P. — S.  P.  case  for  execution  or  if  the  Interstate 
Commerce  Commission  had  been  given  power,  (as  it  should 
be  so  far  as  concerns  railroads)  the  first  and  fundamental 
duty  of  the  Commission  would  have  been  to  supervise  an  elec¬ 
tion  for  directors  of  the  S.  P.  Co.  from  which  the  U.  P.  man¬ 
agement  and  its  agents  would  have  been  excluded.  It  would 
have  invited  prominent  independent  stockholders  to  form  a 
Committee,  to  name  a  ticket  and  to  circularize  and  secure  the  • 
cooperation  of  their  associate  shareholders.  The  result  thus 
achieved  would  have  represented  the  will  of  the  independent 
owners  instead  of,  as  now,  recording  merely  the  will  of  the 
U.  P.  as  to  who  should  constitute  the  Board  of  Directors  of 
their  liberated  competitor. 

There  can  never  be  an  effective  or  impartial  enforcement 
of  the  Anti-Trust  Law  without  the  aid  of  a  Commission  or 
like  executive  body  and  for  the  following  reasons  in  addition 
to  those  above  stated : 
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1.  The  cases  thus  far  selected  for  prosecution  have  neces¬ 
sarily  been  chosen  at  random  either  because  by  their  size  or 
prominence  they  have  challenged  public  attention  or  in  con¬ 
sequence  of  specific  complaint  lodged  with  the  Department 
of  Justice.  They  are  said  to  constitute  an  infinitesimal  frac¬ 
tion  of  existing  violations. 

2.  It  is  impossible  for  any  prosecuting  officer  to  cope, 
unaided,  with  the  herculean  task  of  enforcing  this  law  against 
violations  that  have  been  accumulating  over  a  period  of  23 
years.  The  cases  are  selected  for  prosecution  after  a  neces¬ 
sarily  haphazard  fashion  that  invites  and  accomplishes  an 
unequal  enforcement  of  the  law  and  thus  breeds  contempt  for 
the  administration  of  justice. 

Inasmuch  as  the  Courts  by  their  earlier  rulings  and  the 
Government  by  its  inaction  may  be  said  to  have  sanctioned 
the  formation  of  the  Trusts  that  are  now  found  to  have  been 
illegal,  at  a  time  when  their  organization  might  readily  have 
been  enjoined  and  prevented,  the  policy  of  the  present  Ad¬ 
ministration  in  assisting  those  against  which  proceedings 
have  been  begun  or  are  impending  to  remove  violations  and 
bring  themselves  within  the  law  through  the  procedure  of 
‘ 4 consent  decrees”  is  right  and  just  and  highly  commendable 
provided  such  a  policy  can  be  made  effective.  The  trouble 
about  this  plan  is,  that  however  plausible  it  may  appear  and 
however  it  may  impress  the  theorist,  these  decrees  are  not 
and  cannot  be  made  workable  in  practical  operation.  There 
is  no  constituted  authority  charged  with  the  duty  of  looking 
after  the  continued  obedience  to  the  judgments. 

Besides,  if  the  remaining  tenure  of  office  of  the  Attorney- 
General  were  twenty  years  instead  of  three  years  at  the  pres¬ 
ent  rate  of  progress  he  would  leave  office  at  the  end  of  his 
term  without  having  dealt  with  more  than  a  fraction  of  the 
cases  requiring  his  attention.  This  would  not  be  due  to  lack 
of  energy  and  industry  but  to  the  gigantic  proportions  of  the 
task. 

The  impossible  is  being  attempted  with  the  inevitable  re¬ 
sult.  Those  who  are  agitating  to  let  the  present  law  alone 
and  against  supplementing  it  by  the  necessary  machinery  are 
either  seeking  its  failure  or  are  unable  to  appreciate  the  lim¬ 
itations  of  judicial  processes  and  procedure. 


13 


3.  The  number  of  open  or  known  violations  is  trifling  as 
compared  with  those  that  rest  in  secret  agreements  or  under¬ 
standings.  The  latter  are  by  far  the  more  dangerous  to  the 

community  because  the  tribute  thus  levied  is  accomplished 

-•  _ 

without  our  knowledge.  The  country  is  honeycombed  with 
cases  of  trade  understandings  in  which  no  specific  agreement 
is  provable. 

These  violations  are  far  more  difficult  to  reach  than  the 
Trusts.  They  are  discoverable  only  by  a  body  with  power 
to  examine  the  books  and  papers  of  all  interstate  corporations 
and  to  require  their  officers  and  directors  to  testify  under 
oath.  In  that  way  suspicious  uniformity  of  price  and  division 
of  territory  among  competitors  and  other  earmarks  may  be 
discovered,  as  the  giving  of  rebates  by  railroads  is  now  traced 
and  is  rapidly  being  ended  by  the  Interstate  Commerce  Com¬ 
mission.  No  Court  and  no  form  of  judicial  process  could 
uncover  such  acts.  Courts  were  not  intended  for  any  such 
purpose.  Their  function  is  to  redress  established  wrongs, 
not  to  ferret  out  secret  violations.  No  one  should  be  haled 
into  Court  except  to  answer  a  specific  charge  or  claim.  This 
character  of  investigation  is  peculiarly  within  the  province 
of  an  executive  body.  In  the  absence  of  the  requisite  ma¬ 
chinery  the  Attorney-General  has  been  compelled  to  and  is 
constantly  making  use  of  Grand  Juries  for  that  purpose.  It 
is  now  his  only  alternative  but  he  should  be  supplied  with 
the  legitimate  means  to  execute  the  laws. 

4.  It  is  quite  as  important  in  the  public  interest  to  super¬ 
vise  the  future  conduct  and  operations  'of  corporations  that 
have  been  declared  unlawful  and  segregated  as  to  segregate 
them  in  the  first  instance.  The  natural  tendency  of  former 
associates  will  be  to  find  ways  of  cooperation  rather  than  to 
be  forced  to  compete.  So  long  as  it  continues  to  be  the  policy 
of  our  law  as  now  settled  to  compel  unrestricted  competition 
and  forbid  cooperation  even  to  and  beyond  the  point  of  the 
financial  ruin  of  all  the  competitors  it  will  require  a  con¬ 
stant  and  watchful  eye  with  the  broadest  inquisitorial 
powers  to  prevent  competitors  from  exercising  the  na¬ 
tural  instinct  of  self-preservation  and  to  detect  the  endless 
subterfuges  to  which  they  have  successfully  resorted  in  the 
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past  and  present  and  will  doubtless  continue  to  employ  in  the 
future. 

No  such  vast  power  of  determining  corporate  life  or 
death  as  is  now  being  forced  upon  the  Attorney-General  in 
the  “ consent  decrees”  which  he  is  negotiating  should  be 
lodged  in  any  appointive  executive  officer  of  the  Government 
however  devoted  he  may  be  to  the  public  interest.  The  prec¬ 
edent  is  vicious.  Ours  ceases  to  be  a  Government  of  laws 
restricted  by  rules  prescribed  by  the  representatives  of  the 
people,  and  becomes  a  fitful,  uncertain  and  irresponsible  gov¬ 
ernment  of  men  with  every  case  as  a  law  unto  itself,  to  be 
decided  by  the  whim  of  one  man  and  subject  to  no  fixed  rule 
or  right  of  appeal.  But  it  is  a  condition  and  not  a  theory 
that  confronts  the  learned  Attorney-General.  There  is 
no  intention  to  minimize  the  work  that  is  being  accom¬ 
plished  by  the  Department  of  Justice  in  anything  that  I  have 
said.  Never  in  my  time  has  the  head  of  that  great  department 
been  occupied  by  a  man  of  higher  purpose  or  with  greater 
resourcefulness,  progressiveness  and  concern  for  the  public 
welfare  or  more  in  sympathy  with  the  laws  he  is  called  upon 
to  enforce.  No  incumbent  has  been  intellectually  and  tem¬ 
peramentally  better  fitted  for  that  great  post.  But  not  even 
he  can  accomplish  the  impossible  as  I  believe  this  task  to  be 
without  the  aid  of  an  executive  body  to  assist  him. 

I  know  that  he  is  assuming  this  vast  responsibility  with 
great  reluctance  and  that  it  could  not  be  in  safer  hands  if  it 
is  to  be  entrusted  to  any  one  man,  overburdened  as  he  already 
is  with  responsibilities  that  no  man  should  be  asked  to  bear. 
He  is  compelled  to  take  upon  himself  duties  that  should  not 
be  thrust  upon  him  and  that  from  the  very  nature  of  the 
case  he  cannot  properly  perform  or  supervise. 

For  the  reasons  stated  I  regard  the  establishment  of  an 
Industrial  Commission  (into  which  the  present  Bureau  of 
Corporations  should  be  merged)  and  the  enlargement  of  the 
powers  of  the  Interstate  Commerce  Commission  as  funda¬ 
mental  requisites  to  any  effective  scheme  for  enforcing  the 
segregation  of  unlawful  combinations  under  the  Sherman  Act. 
Such  a  body  would  not  supersede  the  Attorney-General.  It 
would  supplement  his  work  and  greatly  lighten  his  intoler¬ 
able  responsibilities.  It  is  the  only  means  of  supervising  the 
execution  of  these  decrees  and  of  supplementing  them  if  ex- 
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perience  shows  that  they  are  not  accomplishing  the  expected 
results. 

Whether  the  Interstate  Commerce  Commission  should 
be  authorized  to  permit  reasonable  pooling  agreements  be¬ 
tween  railroads  and  whether  the  proposed  Industrial  Com¬ 
mission  should  be  empowered  to  approve  contracts  between 
business  competitors  fixing  prices  and  output  between  the 
contracting  parties  to  protect  them  against  ruinous  competi¬ 
tion  are  debatable  questions  that  must  be  met  and  solved  in 
the  near  future  though  they  are  not  a  necessary  part  of  the 
immediate  program. 

A  large  and  influential  class  of  our  students  of  economics 
claims  that  the  law  should  compel  uncompromising  and  un¬ 
restricted  warfare  between  competitors  to  the  annihilation 
of  the  weaker  if  necessary.  They  argue  that  to  sanction 
agreements  between  competitors,  no  matter  how  re¬ 
stricted  and  safeguarded,  would  amount  to  having 
the  Government  fix  the  prices  of  commodities  and  that 
this  is  a  long  step  in  the  direction  of  State  Socialism.  On 
the  other  hand  it  is  denied  that  the  program  involves  any 
such  proposition.  It  is  argued  (1)  that  only  those  compet¬ 
itors  will  join  in  such  an  arrangement  as  choose  to  do  so, 
leaving  the  others  still  free  to  compete;  (2)  that  the  Com¬ 
mission  would  be  authorized  only  to  approve  agreements 
where  the  price  fixed  is  not  above  actual  cost  and  that  the 
agreements  thus  approved  would  operate  only  to  furnish  busi¬ 
ness  a  lawful  refuge  against  ruinous  and  annihilating  competi¬ 
tion  and  only  to  those  who  invoke  aid;  (3)  that  compulsory 
destructive  competition  is  an  economic  curse  and  not  a  bene¬ 
fit  ;  that  it  must  inevitably  end  in  monopoly ;  that  competitors 
will  not  in  any  event  obey  and  cannot  be  forced  to  respect  a 
law  that  compels  them  to  ruin  themselves  and  that  unless 
they  are  furnished  open,  lawful  means  of  relief  they  will 
shield  themselves  behind  secret  illicit  methods,  as  is  now 
being  done;  (4)  that  as  distinguished  from  the  results  of 
Trusts  or  consolidations  competition  will  still  be  maintained 
between  the  parties  to  such  agreements  in  reducing  the  cost 
of  production,  as  each  will  reap  the  benefits  of  his  own  econ¬ 
omies  and  will  thus  have  the  incentive  to  utilize  the  most  im¬ 
proved  appliances  and  other  means  of  reducing  costs;  (5) 
that  none  of  the  evils  of  stock  watering  or  exploitation,  clos- 
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ing  of  plants,  etc.,  that  have  been  attendant  upon  the  organ¬ 
ization  and  flotation  of  the  Trusts  and  that  have  served  as 
the  incentives  for  exacting  huge  profits  to  pay  dividends  on 
fictitious  capital  would  be  involved  in  or  be  permissible  under 
these  arrangements  and  that  they  would  do  away  with  the 
excuses  that  have  been  urged  in  favor  of  combinations  as  a 
necessary  measure  of  self-protection. 

It  is  further  argued  that  as  such  agreements  would  nec¬ 
essarily  be  approved  only  for  short  periods  and  subject  to 
constant  revision  by  the  Commission  the  parties  would  be 
forced  to  retain  their  separate  organizations  in  effective  con¬ 
dition  in  constant  readiness  to  resume  unrestrained  compe¬ 
tition  whenever  they  fail  to  agree  among  themselves  or  to 
subscribe  to  the  conditions  imposed  by  the  Commission. 

These  are  briefly  the  reasons  presented  in  support  of 
these  agreements  similar  to  the  German  “Kartels”  but  I 
doubt  whether  Congress  is  prepared  at  this  time  to  enter 
upon  any  such  revolutionary  scheme  of  trade  regulation  nor 
is  it,  as  before  stated,  a  necessary  part  of  the  present  pro¬ 
gram  involving  the  inauguration  of  an  Industrial  Commis¬ 
sion. 

I  firmly  believe  that  such  regulation  is  bound  to  come 
and  within  the  present  decade,  but  the  Industrial  Commission 
will  have  quite  enough  to  do  in  the  early  years  of  its  exist¬ 
ence  without  having  such  comprehensive  and  far-reaching 
powers  thrust  upon  it.  Congress  will  probably  want  to  feel 
its  way  slowly  and  to  develop  the  system  guardedly  as  was 
done  in  dealing  with  the  Interstate  Commerce  Commission. 
The  powers  of  the  latter  have  been  gradually  enlarged  year 
by  year  until  it  is  today  the  most  effective  regulating  body 
in  the  world.  It  has  averted  Government  ownership  of  the 
railroads,  which  in  my  judgment  would  be  a  National  catas¬ 
trophe  and  from  every  point  of  view  represents  the  greatest 
triumph  in  popular  government  yet  achieved. 

When  the  recommendations  of  the  Pujo  Committee  for 
the  exclusive  regulation  by  that  Commission  of  the  issue  and 
sale  of  securities  of  interstate  roads  have  been  enacted  into 
law  and  when  the  segregation  of  unlawful  combinations 
among  the  railroads  and  the  reorganization  of  insolvent 
roads  have  been  placed  under  the  control  of  the  Commission 
we  will  have  reached  the  final  stage  of  the  journey  in 
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railway  regulation.  The  long  years  of  controversy  on  that 
subject  are  nearly  ended  and  the  country  is  to  he  congratu¬ 
lated  that  we  are  on  the  eve  of  the  successful  fruition  of  the 
most  enlightened  body  of  legislative  and  administrative 
accomplishment  ever  known. 

With  such  an  inspiring  object-lesson  why  should  Con¬ 
gress  hesitate  to  repeat  the  experience  in  dealing  with  In¬ 
dustrial  regulation?  Is  there  less  constructive  statesman¬ 
ship  now  than  there  was  in  1887?  Our  present  problem  is 
child’s  play  as  compared  with  that  which  we  have  so  success¬ 
fully  solved. 

It  is  part  of  the  proposed  plan  that  every  corporation  en¬ 
gaged  in  interstate  commerce  having  a  gross  annual  business 
exceeding  a  given  amount,  say  $2,000,000  or  a  capital  or  assets 
exceeding,  say,  $1,000,000,  should  be  required  to  take  out  a 
Federal  License  under  rules  to  be  prescribed  by  the  Commis¬ 
sion  and  thus  subject  itself  and  its  affairs  to  the  jurisdiction 
of  the  Commission.  In  that  way  and  not  until  that  is  done 
will  the  secret  violations  of  the  Anti-Trust  Law  be  discover¬ 
able  and  an  equal  and  impartial  administration  of  the  law 
secured  against  all  offenders  for  the  suppression  and  punish¬ 
ment  of  future  offenses.  Such  punishment  must  not,  as  now,, 
be  directed  against  the  innocent  shareholders.  It  must  reach 
the  individuals  who  are  the  real  perpetrators  and  who  now 
hide  behind  the  flimsy  corporate  cloak.  It  should  leave  ne 
.  room  for  uncertainty  as  to  what  is  the  law. 

Having  now  set  up  the  Industrial  Commission  and  clothed 
it  with  the  broadest  inquisitorial  powers,  what  further  laws 
are  needed  to  liberate  business  from  the  thraldom  under 
which  it  has  been  suffering  and  to  prevent  like  abuses  in  the 
future? 

Twenty-two  separate  Recommendations  for  constructive 
laws  covering  the  subject  are  set  forth  in  the  Report  of  the 
Pujo  Committee.  Some  of  them  are  embodied  in  proposed 
Bills  that  are  attached  to  the  Report.  The  Committee  ex¬ 
plained  that  owing  to  the  expiration  of  the  then  Congress 
there  was  not  time  to  formulate  the  Bills  embodying  the 
others. 

There  are  also  pending  in  the  Senate  and  House  a  num¬ 
ber  of  Bills  embodying  proposed  remedies.  Many  of  these 
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are  valuable,  some  are  essential  and  there  are  others  that 
seem  to  me  impracticable  and  unsound.  The  limits  of  this  Ad¬ 
dress  will  require  me  to  confine  myself  to  the  most  cursory 
enumeration,  and  without  extended  argument  in  support  of 
the  propositions,  of  those  that  I  regard  as  an  important  part 
of  a  body  of  constructive  laws  that  is  to  destroy  the  existing 
dangerous  concentration  of  the  control  of  credit  in  the  hands 
of  a  few  men  and  to  restore  business  freedom  and  confidence. 
I  appreciate  that  this  is  a  wide  field  to  cover  but  am  satisfied 
it  can  be  successfully  accomplished,  when  the  interests  con¬ 
cerned  know  that  the  Government  is  in  dead  earnest  and  that 
makeshifts  will  not  answer. 


Additional  Remedies. 

As  Affecting  Generally  Banks  and  all  Classes  of  Inter¬ 
state  Corporations  : 

(a)  Interlocking  officers  and  directors  should,  he  prohibited : 

(1)  No  person  should  be  eligible  as  an  officer  or  director 
of  a  National  Bank  who  is  an  officer  or  director  of  any 
actually  or  potentially  competing  bank  or  trust  company 
in  the  same  city,  town  or  village. 

(2)  No  state  bank  or  trust  company  located  in  any  city 
of  100,000  inhabitants  or  over  should  be  permitted  the  use 
of  the  mails  or  telegraph  in  interstate  business  which  has 
upon  its  board  of  directors  any  person  who  is  also  an  officer 
or  director  of  any  such  competing  bank  or  trust  company. 

(3)  No  National  bank  shall  own  or  hold  and  no  state 
bank  or  trust  company  located  in  any  city  of  100,000  in¬ 
habitants  or  over  should  be  permitted  the  use  of  the  mails 
or  telegraph  in  interstate  business  that  owns  or  holds  any 
of  the  shares  of  stock  of  any  other  bank  or  trust  company. 

(4)  No  railroad  or  industrial  corporation  should  be 
granted  a  license  to  engage  in  interstate  business  and  it 
should  be  made  unlawful  for  it  to  continue  in  such  busi¬ 
ness  if  any  of  its  officers  or  directors  are  officers  or  directors 
of  any  actually  or  potentially  competing  business  or  if  any 
of  its  shareholders  are  the  registered  or  beneficial  owners  of 
more  than  five  per  cent  of  the  share  capital  of  any  such 
competing  corporation. 

(5)  No  person  engaged  in  business  as  a  private  banker 
taking  deposits  should  be  an  officer  or  director  of  a  bank 
nor  should  any  person  interested  in  the  business  of  fur¬ 
nishing  railroad  supplies  be  an  officer  or  director  of  a  rail¬ 
road  corporation  nor  should  any  officer  or  director  be  per- 
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mitted  to  make  a  profit  or  commission  on  any  transactions 
with  the  corporation  of  which  he  is  such  officer  or  director. 

(6)  The  “dummy”  director  should  be  eliminated  by  re¬ 
quiring  every  director  to  have  a  substantial  beneficial  in¬ 
terest  in  his  own  name  and  right,  free  from  claim.  He 
should  be  in  the  actual  and  exclusive  possession  of  the 
certificate  of  stock. 

(7)  It  should  be  the  duty  of  all  the  officers  and  directors 
of  every  such  corporation  to  file  annually  a  sworn  state¬ 
ment  showing  compliance  with  the  above  conditions. 

What  Mr.  Brandeis  aptly  describes  as  the  rule  that  “No 
man  shall  serve  two  masters”  should  be  written  into  every 
line  of  the  law  of  corporations  and  its  observance  rigidly  en¬ 
forced.  Mr.  Brandeis  has  performed  a  conspicuous  public 
service  by  his  illuminating  educational  campaign,  in  his  in¬ 
teresting  and  instructive  series  of  Articles  in  Harper’s  Week¬ 
ly  entitled  “Breaking  the  Money  Trust”. 

The  very  recently  and  belatedly  announced  change  of 
policy  on  this  subject  on  the  part  of  our  leading  banking 
house  gives  gratifying  evidence  of  the  power  of  public  senti¬ 
ment,  provided  the  offer  of  surrender  is  genuine.  It  is  to  be 
regretted  that  the  announced  conversion  is  not  more  com¬ 
plete.  The  action  thus  far  taken  by  that  firm  is  most  unsub¬ 
stantial  and  unconvincing. 

The  published  list  of  resignations  is  significant  for  its 
omissions.  It  does  not  include  any  of  the  great  institutions 
of  which  the  First  National  Bank,  The  National  Bank  of 
Commerce  and  the  National  City  Bank  are  instances.  Again, 
whilst  some  of  the  partners  of  the  firm  resign  from  the  Board 
of  a  given  Company  one  or  more  remain,  which  seems  to  in¬ 
dicate  that  the  move  is  more  in  the  nature  of  a  business  con¬ 
venience  than  a  surrender  to  public  sentiment. 

Doubtless  it  will  all  come  in  time.  Let  us  be  patient  and 
trustful  in  the  hope  that  this  is  only  the  beginning,  otherwise 
it  is  misleading  and  useless. 

The  public  will  do  well  not  to  exaggerate  the  sig¬ 
nificance  of  this  widely  heralded  step.  Even  if  it  be  fol¬ 
lowed  by  the  expected  further  resignations  by  the  members 
of  the  firm  from  all  the  Boards  of  potentially  competing 
banks  and  railroads  and  industrial  corporations,  it  may  mean 
very  little  in  and  of  itself.  It  may,  so  far  as  concerns  at 
least  the  bank  resignations,  be  prompted  more  largely  by  the 
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provisions  of  the  new  Currency  Bill  that  prevents  directors 
from  making  a  profit  out  of  their  hanks,  than  by  any  other 
consideration. 

It  is  possible  also  that  this  is  regarded  as  an  opportune 
moment  to  sever  formal  official  relations  with  the  tottering 
New  Haven  structure  and  with  other  like  ventures  that  are 
marked  for  judicial  investigation  and  discipline.  It  is  signifi¬ 
cant  in  this  connection  that  the  only  three  Companies  in  which 
the  entire  representation  is  surrendered  are  the  New  Haven, 
New  York  Central  and  the  Telephone  Companies — all  of 
which  are  now  under  fire  by  the  Government.  It  so  happens 
that  questions  of  rate  increase  or  decrease  are  under  con¬ 
sideration  in  these  particular  cases. 

It  is  also  noticeable  that  the  potentially  competing  Com¬ 
panies  in  which  partners  of  the  Morgan  firm  retain  their 
directorships  are  far  more  numerous  and  important  than  the 
few  from  which  they  part  official  company  and  that  the  ex¬ 
tent  to  which  Congress  proposes  to  apply  the  prohibitions 
against  directors  and  others  occupying  conflicting  trust  rela¬ 
tions  is  not  yet  realized  by  those  who  are  to  be  affected.  It  is 
still  further  worthy  of  observation  that  whilst  the  Voting 
Trusts  of  the  Guaranty  and  Bankers  Trust  Companies  are 
dissolved  “in  deference  to  public  sentiment”,  the  Voting 
Trust  is  still  retained  in  the  Southern  Railway,  under  which 
the  Morgan-Baker  alliance  have  absolutely  controlled  the 
property  for  twenty  years,  to  the  exclusion  of  the  stockhold¬ 
ers  and  without  ever  having  paid  a  dividend  on  the  common 
stock  during  all  that  time  and  that  all  other  Voting  Trusts 
carrying  complete  control  are  likewise  retained  by  them. 
The  people  are  likely  to  require  far  more  convincing  evi¬ 
dence  of  a  desire  to  defer  to  public  sentiment  than  appears 
from  the  action  thus  far  taken.  I  have  no  doubt  such  evi¬ 
dence  will  shortly  be  forthcoming  although  the  announcement 
made  furnishes  no  encouragement  of  the  voluntary  solution 
which  it  was  hoped  would  be  forthcoming. 

There  is  the  further  fact  that  the  re-financing  of  the  only 
three  properties  from  which  all  the  Morgan  partners  have 
resigned  is  likely  to  involve  a  vast  amount  of  profitable 
financing  for  a  banking  house.  The  new  code  of  corporate 
ethics  is  not  going  to  permit  the  banker  to  sit  on  the  Board 
and  fix  his  own  bargains  with  the  Company  whose  stock- 
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holders  he  is  supposed  to  represent.  Messrs.  Morgan  doubt¬ 
less  realize  this  and  it  may  have  had  its  effect  in  deciding 
them  to  retire  from  those  particular  Boards  so  as  to  be  free 
to  participate  in  financing  the  new  requirements.  Every¬ 
thing  is  grist  that  comes  to  the  banker’s  mill.  Even  where  he 
finances  a  property  on  to  the  shoals  he  creates  business  for 
himself  in  pulling  it  off! 

In  advancing  these  suggestions  I  have  no  intention  of 
impugning  the  good  faith  of  the  action  taken.  On  the  con¬ 
trary  I  believe  in  its  sincerity  and  must  accordingly  assume 
that  it  is  but  the  inception  of  a  really  comprehensive  policy. 

But  assuming  this  to  be  the  fact,  as  I  do,  the  mere  abate¬ 
ment  of  the  evil  of  interlocking  directorates  will  not  by  any 
means  eliminate  or  even  correct  the  concentration  of  the  con¬ 
trol  of  credit  and  industry  from  which  the  country  is 
suffering. 

The  interlocking  director  is  but  one  of  the  many  symp¬ 
toms  of  the  disease,  which  lies  far  deeper.  Its  importance 
has  been  exaggerated.  There  are  others  equally  significant. 
You  cannot  eradicate  the  disease  by  merely  treating  one  of 
the  symptoms.  All  the  evils  complained  of  may  exist  with¬ 
out  the  interlocking  director.  In  eliminating  him  we  must 
see  to  it  that  he  is  not  supplanted  by  the  “dummy”  director. 
That  would  be  an  aggravation  of  the  disease  rather  than  a 
cure.  The  Voting  Trust,  the  fiscal  agency  agreements,  the 
depositary  arrangements  by  which  private  bankers  hold 
the  deposits  of  the  corporation  that  they  dominate  in  one 
way  or  another  and  the  secret  understandings  that  masquer¬ 
ade  under  the  name  of  “banking  ethics”,  all  of  which  were  un¬ 
covered  by  the  Pujo  Committee,  are  vastly  more  effective  as 
means  of  control.  It  is  the  interlocking  of  various  forms  of 
control  rather  than  any  one  practice  that  together  constitute 
the  system.  And  so  we  must  not  exaggerate  the  importance 
of  any  single  factor  or  mistake  the  symptom  for  the  disease 
in  treating  the  fundamental  problem. 

( b )  Holding  Companies  : 

(1)  No  corporation  should  be  permitted  to  own  or  hold 
the  shares  of  or  be  interested  in  the  business  of  an  actual 
or  potential  competitor. 

(2)  No  corporation  should  acquire,  own  or  hold  any 
shares  or  interests  in  any  other  corporation  whatever,  even 
though  non-competitive  except  with  the  express  consent  pre* 
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viously  obtained  in  each  instance  of  the  Interstate  Com¬ 
merce  Commission  or  the  Industrial  Commission  as  the  case 
may  be.  Wherever  permission  is  granted  a  corporation  to 
acquire  or  assume  the  practical  control  of  another  by  stock 
holdings  or  otherwise,  it  should  be  made  conditional  upon 
the  full  and  continued  protection  of  all  the  outstanding 
holdings  in  the  controlled  corporation  and  to  that  end  the 
dominating  corporation  should  be  required  to  assure  to 
the  minority  or  outstanding  stockholders  the  option  to  sell 
their  holdings  on  the  same  terms  as  were  paid  for  such  prac¬ 
tical  control.  In  cases  in  which  the  control  is  secured 
through  the  purchase  of  junior  securities  the  Commission 
should  have  power  to  require  that  the  principal,  interest  or 
dividends  upon  the  prior  securities  of  the  Company  thus 
controlled  should  be  effectively  guaranteed  by  the  control¬ 
ling  Company.  Nor  should  the  latter  have  the  right  to  dis¬ 
mantle  the  property  or  discontinue  or  divert  the  business 
of  the  controlled  Company  without  the  unanimous  consent 
of  the  security  holders  and  shareholders  of  the  latter. 

I  do  not  agree  with  those  who  would  absolutely  prohibit 
all  corporations  from  acquiring  or  holding  the  stocks  of 
other  Companies.  There  are  many  cases  in  which  this  sweep¬ 
ing  prohibition  is  neither  wise  nor  practicable.  It  would  pre¬ 
vent  the  organization  of  purely  security-holding  Companies 
which  are  very  desirable  as  a  means  of  equalizing  the  risks 
of  investment  for  small  holders.  It  would  also  prevent  many 
useful  co-operative  enterprises  for  exploiting  mines,  pat¬ 
ents,  etc. 

The  prohibition  against  holding  Companies  should  be 
directed  against  and  confined  to  the  stocks  of  competing  com¬ 
panies  and  to  protecting  minority  holders  against  the  injus¬ 
tice  and  oppression  that  have  been  and  are  being  extensively 
practiced  upon  them  by  the  use  of  their  property  in  the  in¬ 
terest  of  the  controlling  Company.  No  stockholder  should 
ever  be  compelled  to  submit  to  control  of  the  property  in 
which  he  is  a  partner  by  another  company  in  the  same  line 
of  business.  Every  corporation  should  be  maanged  and  its 
policies  directed  solely  in  its  own  interest  and  never  in  the 
interest  of  another  Company. 

(c)  To  prohibit  stock  watering: 


This  is  one  of  the  most  difficult  of  the  problems  with 
'which  Congress  will  have  to  deal  especially  in  its  relation  to 
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industrial  corporations.  It  is  important  on  the  one  hand 
that  good-will  shall  be  recognized  as  property.  It  is  the 
most  valuable  form  of  property.  Without  it  the  tangible  as¬ 
sets  in  a  manufacturing  business  are  worth  only  a  fraction 
of  their  cost.  Tools  and  machinery  have  value  only  insofar 
as  they  represent  a  profit-earning  capacity.  It  would  be 
foolhardy  and  misleading  to  base  capitalization  solely  on 
tangible  assets.  A  business  that  can  earn  $100,000  a  year 
over  a  term  of  years  on  an  investment  in  plant  of  $500,000 
is  intrinsically  worth  more  than  the  same  class  of  business 
that  earns  the  same  amount  on  double  the  investment.  There 
should  be  no  absolute  prohibition  against  issuing  stock  for 
good-will. 

There  should  however  be  rigid  restriction  and  supervi¬ 
sion  of  such  issues,  among  which  I  suggest  the  following: 

(1)  The  stock  so  issued  should  not  exceed  in  amount  the 
tangible  assets  of  the  Company  at  a  fair  value. 

(2)  It  should  represent  good-will  that  is  reflected  in  the 
actual  and  ascertained  net  profits  averaged  over  a  number 
of  consecutive  past  years  on  a  basis  of  an  average  amount 
of  profit  of  not  less  than  6%  as  determined  and  certified  by 
independent  public  accountants  and  should  not  include  any¬ 
thing  for  future  prospects  or  undetermined  earnings. 

(3)  All  certificates  representing  stock  issued  for  good¬ 
will  should  be  stamped  as  so  issued  and  should  be  known 
and  dealt  in  as  “good- will”  stock. 

(4)  No  stock  so  issued  should  be  salable  publicly  or  pri¬ 
vately  or  available  as  collateral  to  any  bank  loan  or  sub¬ 
ject  to  listing  or  dealings  on  any  public  exchange  for  the 
term  of  two  years  after  it  has  been  issued. 

(cl)  To  require  disclosure  of  profits  on  selling  securities : 

To  accomplish  this  purpose  the  carrying  through  the 
mails  or  other  interstate  agencies  of  any  letter,  circular,  ad¬ 
vertisement,  inducement  or  representation  soliciting  or  af¬ 
fecting  the  purchase  or  sale  or  offer  to  purchase  or  sell  any 
securities  of  a  corporation  should  be  prohibited  unless  each 
such  letter,  circular,  advertisement,  inducement  or  repre¬ 
sentation  fully  sets  forth  the  character  and  value  of  the  as¬ 
sets  represented  by  such  securities,  the  total  liabilities  and 
net  earnings  of  the  corporation;  in  the  case  of  a  newly  or¬ 
ganized  company  there  should  also  be  required  a  full  dis¬ 
closure  of  the  amount  paid  to  the  vendor  in  cash,  and  secur- 


24 


ities,  and  the  fees,  profits,  gains  and  commissions  of  all  bank¬ 
ers,  brokers,  promoters  and  intermediaries. 

(e)  Cumulative  Voting : 

In  order  to  secnre  representation  for  the  minority  stock¬ 
holders  on  the  Boards  of  Directors  the  Federal  power  should 
be  exercised  to  the  uttermost  limit.  To  that  end  National 
Banks  and  all  corporations  that  can  be  brought  within  Fed¬ 
eral  jurisdiction  either  through  the  Commerce  or  Post  Roads 
clauses  of  the  Constitution  should  be  required  as  a  condition 
of  doing  interstate  business  or  of  using  the  mails  to  so  amend 
their  charters  as  to  provide  for  cumulative  voting,  thus  secur¬ 
ing  to  each  interest  in  the  Company  the  representation  to 
which  it  is  equitably  entitled.  By  this  means  if  there  are,, 
we  will  say,  nine  directors  to  be  elected,  each  one-ninth  of  the 
stock  will  be  able  to  elect  one  director.  The  majority  will 
still  control,  as  it  should,  but  the  intolerable  situation  of  51% 
taking  unto  itself  the  entire  representation  to  the  exclusion 
of  any  voice  for  the  remaining  49%  will  be  ended.  This 
equitable  method  is  now  made  compulsory  by  the  Constitu¬ 
tions  of  a  number  of  the  States  such  as  Pennsylvania  and 
Missouri.  It  is  an  important  reform  in  the  direction  of  as¬ 
suring  honest  management.  It  enables  the  minority  to  know 
what  is  going  on  and  thus  in  a  measure  to  protect  itself.  The 
fact  that  it  has  been  so  long  delayed  is  in  itself  a  most  severe 
arraignment  of  our  corporate  system. 

(/)  Voting  Trusts : 

No  adequate  reason  for  their  existence  has  ever  been, 
offered  except  as  an  incident  to  the  reorganization  of  insol¬ 
vent  corporations.  In  banking  corporations  they  are  a  cam- 
paratively  recent  and  exceptionally  vicious  form  of  govern¬ 
ment.  The  bank  widely  advertises  an  imposing  array  of 
men  of  reputation  as  an  inducement  to  attract  deposits.  The 
depositor  assumes  that  these  directors  are  elected  by  the 
shareholders.  He  finds  to  his  surprise  that  the  shareholders 
have  shirked  their  duty  by  surrendering  the  power  and  the 
obligation  to  select  the  directors  to  two  or  three  bankers  who 
are  active  or  potential  competitors  (generally  the  former) 
and  who  by  the  exercise  of  this  power  control  the  funds  of 


the  institution.  In  the  two  cases  that  were  discovered  by  the 
Pujo  Committee  the  existence  of  the  Voting  Trusts  through 
which  over  $400,000,000  of  resources  were  controlled  was 
generally  unknown  to  the  depositors  or  to  the  financial  com¬ 
munity  in  which  the  Companies  conducted  their  business. 
They  are  inexcusable. 

Xor  is  there  any  excuse  for  permitting  them  in  railroad 
or  industrial  Companies  except  in  rare  instances  in  which 
they  have  been  useful  to  prevent  a  big,  powerful  competitor 
or  a  banking  interest  representing  such  a  competitor  from 
securing  control  of  a  weak  property  during  the  period  of 
strain  following  its  reorganization  and  they  have  seldom 
proven  an  effective  protection  in  such  case.  They  have  very 
generally  been  oppressively  imposed  by  large  interests  upon 
a  prostrate  defenseless  property  in  course  of  reorganization 
where  the  interests  were  scattered,  unable  to  protect  them¬ 
selves  and  virtually  forced  to  surrender  their  voting  power 
upon  the  demand  of  the  reorganizers. 

The  Southern  Railway  Company  came  under  the  con¬ 
trol  of  Messrs.  J.  P.  Morgan  &  Co.  in  that  way  nearly  20 
years  ago  and  has  ever  since  been  and  still  is  so  held. 

In  like  manner  over  100,000  miles  of  railroad  properties 
came  under  the  domination  of  a  few  of  our  leading  bankers 
to  the  exclusion  of  the  true  owners. 

These  Voting  Trusts  should  be  prohibited  except  when 
allowed  by  the  appropriate  Government  Commission,  for 
cause. 

(g)  Against  Fiscal  Agents. 

This  practice  cannot  be  too  severely  condemned.  Its 
purpose  is  to  place  the  financial  management  under  the  con¬ 
trol  of  the  bankers  who  whilst  not  themselves  bound  to  fur¬ 
nish  the  money  requirements  of  the  corporation  are  yet  in 
the  position  to  dictate  terms  and  to  prevent  the  corporation 
from  borrowing  elsewhere,  as  “ banking  ethics”,  so-called, 
forbids  any  other  banking  house  from  interfering.  The  re¬ 
sult  of  these  arrangements  is  to  render  competition  impossi¬ 
ble  and  to  secure  to  the  fiscal  agent  a  “rake-off”  on  every 
financial  transaction  of  the  corporation.  It  is  a  practice  that 
belongs  to  the  crude  moral  standards  of  a  bv-gone  genera¬ 
tion.  No  corporation  should  be  permitted  to  enter  into  any 
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agreement  that  interferes  with  its  entire  freedom  in  supply¬ 
ing  its  needs  for  money  or  supplies  in  the  open  market  as  oc¬ 
casion  requires  or  that  compels  it  to  pay  tribute  for  so  doing. 
Here  again  it  is  gratifying  to  note  that  the  practice  is  being 
discontinued  following  its  exposure  and  condemnation  in  the 
Report  of  the  Pujo  Committee. 

Perhaps  I  may  be  pardoned  for  digressing  here  to  re¬ 
mark  that  the  power  of  the  great  financial  interests  through 
their  vast  press  organizations  to  at  least  temporarily  poison 
the  public  mind  was  never  better  illustrated  than  in  its  in¬ 
spired  attacks  upon  the  work  of  that  Committee  and  the  abuse 
and  persecution  of  all  who  were  concerned  with  it.  The  aims 
and  purposes  of  the  Committee  were  persistently  and  sys¬ 
tematically  misrepresented  from  the  beginning  of  its  labors 
and  no  stone  was  left  unturned  in  the  effort  to  discredit  its 
findings.  It  is  surprising  to  what  extent  the  press  of  the  coun¬ 
try  unconsciously  takes  its  cue  from  New  York  on  certain 
subjects.  The  Committee  was  denounced  for  having  dared  to 
so  much  as  attempt  to  examine  one  witness  who  had  been 
evading  its  jurisdiction  and  whose  illness  appears  to  have 
disappeared  with  the  termination  of  the  life  of  the  Committee. 
Again  it  was  arraigned  for  having  courteously  examined  a 
witness  who  voluntarily  appeared  before  it  in  apparent  per¬ 
fect  health  because  in  the  course  of  events  he  died  in  a  for¬ 
eign  country  some  months  later.  No  pretext  was  too  far¬ 
fetched  to  be  seized  upon  as  a  basis  of  attack  and  this  cam¬ 
paign  was  so  cunningly  waged  that  the  country  did  not  real¬ 
ize  the  means  by  which  the  poison  was  being  injected  into 
its  system.  It  has  taken  almost  a  year  of  education  to  re¬ 
move  the  false  impressions  thus  created  in  the  minds  of 
members  of  Congress  and  others  who  were  unable  to  follow 
the  official  record.  But  as  the  Record  is  being  more  gen¬ 
erally  read  and  the  subject  studied  the  work  is  at  last  being 
judged  upon  its  merits.  The  public,  also,  is  awakening  to  an 
understanding  of  the  extent  to  which  it  has  been  misled  by 
this  press  campaign. 

It  stimulates  and  revives  one’s  faith  in  justice  and  in 
our  institutions  to  reflect  upon  the  final  and  complete  recogni¬ 
tion  of  the  value  of  this  work  in  the  face  of  the  overwhelming 
and  almost  impossible  odds  that  were  arrayed  against  it. 
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(h)  Private  bankers  as  depositaries  of  the  funds  of 

interstate  corporations. 

Here  is  another  vicious  practice  that  the  law  should  pro¬ 
hibit.  So  far  as  concerns  the  deposits  of  funds  of  interstate- 
railroad  corporations  with  private  hankers  it  is  quite  a& 
legitimate  a  subject  for  regulation  as  affecting  rates  as  is 
the  control  of  bond  and  stock  issues.  Private  bankers  are 
subject  to  no  supervision,  they  are  required  to  keep  no  re¬ 
serves,  no  publicity  of  their  affairs  is  exacted  of  them  and 
they  are  under  no  restrictions  as  to  the  use  they  may  make 
of  the  funds  on  deposit  with  them.  They  are  at  liberty  to 
use  the  funds  of  interstate  corporations  secretly  and  for  their 
own  profit  as  they  see  fit  and  without  accountability.  The* 
situation  is  incongruous  and  intolerable.  It  amounts  to  a 
National  scandal.  It  appeared  in  evidence  in  the  Pujo  in¬ 
vestigation  that  a  single  banking  house  held  over 
$160,000,000  on  deposit  in  that  way  at  the  date  of 
the  inquiry,  including  the  deposits  of  78  interstate 
corporations.  The  Committee  was  unable  to  learn  the  names 
of  the  corporations,  the  amounts  of  their  deposits  or  how  the- 
funds  were  invested.  It  was  simply  a  ‘ 4 blind  pool”,  so  far 
as  concerned  the  depositors.  The  officers  and  directors  of 
the  corporations  who  had  dared  to  thus  dispose  of  its  moneys 
represented  upwards  of  a  million  shareholders,  who  doubtless 
never  suspected  any  such  abuse  by  them  of  their  official  duty. 
The  most  recent  object-lesson  of  the  result  of  this  absence- 
of  supervision  of  private  bankers  occurred  a  few  days  ago> 
in  New  York  City  where  one  such  “private  bank”  failed  ow¬ 
ing  its  depositors  $2,500,000  and  with  no  discernab'le  assets. 

Whilst  the  State  of  New  York  had  been  quick  to  regulate- 
the  petty,  insignificant,  and  uninfluential  little  bankers  it  had 
not  dared  to  include  the  powerful  ones. 

If  railroad  companies  suffer  losses  the  public  service- 
suffers.  No  corporation  should  be  licensed  to  do  interstate 
business  whose  funds  are  deposited  in  any  place  other  than 
a  duly  incorporated  bank  or  trust  company.  There  should 
be  no  such  thing  as  a  private  bank  of  deposit.  We  should 
abolish  it  as  we  have  done  away  with  private  life,  fire  and 
casualty  insurance. 
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(i)  Compel  the  incorporation  of  Stock  Exchanges : 


The  intimate  and  fundamental  bearing  of  this  require¬ 
ment  upon  the  entire  subject  of  corporate  reform  is  not  gen¬ 
erally  understood.  Yet  there  is  no  aspect  of  the  question 
that  is  of  greater  importance.  It  lies  at  the  foundation  of 
all  corporate  reform.  The  release  of  our  corporations  from 
banking  control  depends  upon  the  ability  to  secure  for  them 
an  open  market  for  their  securities.  That  involves  setting 
up  the  machinery  that  will  enable  them  to  appeal  directly  to 
the  public.  So  long  as  the  Stock  Exchange  remains  an  ir¬ 
responsible,  unincorporated  body,  subject  to  no  public  con¬ 
trol,  the  public  will  have  no  confidence  in  its  published  re¬ 
ports  of  sales  and  purchases  as  representing  genuine  trans¬ 
actions.  Until  Government  protection  is  furnished  against 
wash  sales,  matched  orders  and  manipulation  of  prices  the 
Exchange  cannot  be  helpful  as  the  medium  between  the  cor¬ 
porations  and  the  investing  public  which  it  can  and  should 
be  made.  So  long  as  its  members  may  with  impunity  rehy¬ 
pothecate  the  securities  of  their  customers  in  excess  of  the 
debt  owing  them  and  pay  one  another  in  full  out  of  the  pro¬ 
ceeds  of  the  membership  seat  in  case  of  insolvency  to  the  ex¬ 
clusion  of  the  defrauded  customers,  the  Stock  Exchange  is 
no  fit  instrument  for  carrying  out  the  great  reforms  in  cor¬ 
porate  management  for  which  it  might  otherwise  be  used. 

The  laws  passed  in  New  York  State  in  1913  on  this  sub¬ 
ject  are  worse  than  worthless.  Since  the  exposure  of  its 
methods  by  the  Pujo  Committee  and  under  the  spur  of  pub¬ 
lic  condemnation  following  these  exposures  the  Exchange  has 
inaugurated  many  reforms.  I  believe  it  is  anxious  to  con¬ 
form  to  public  sentiment  but  this  furnishes  no  reason  for 
permitting  it  to  remain  above  and  beyond  the  law — a  law 
unto  itself.  There  should  be  no  disposition  to  impose  any 
conditions  that  would  unduly  hamper  its  disciplinary  control 
over  its  members  or  reduce  the  value  of  membership  nor 
would  any  such  results  follow  from  incorporation.  The  great 
body  of  the  membership  is  composed  of  men  as  honorable  as 
in  any  other  calling.  In  some  respects  its  code  of  ethics  is 
exceptionally  high  but  in  others  it  has  in  the  past  been  most 
deplorable.  There  are  men  in  its  ranks  who  will  compare 
favorably  with  our  most  public  spirited  citizens.  Its  power 
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and  usefulness  can  be  greatly  enlarged.  Through  its  agency 
the  requirement  for  publicity  as  to  corporations  whose  secur¬ 
ities  have  a  public  market  can  be  enforced  through  its  listing 
department  and  the  entire  system  unified.  Full  disclosure 
of  profits,  fees,  commissions  of  bankers,  brokers  and  inter¬ 
mediaries  can  be  enforced  as  to  new  issues  and  the  invest¬ 
ing  public  can  be  thus  made  to  feel  safe  in  buying  securities 
in  response  to  public  offers  by  advertisement  without  the 
mediation  of  bankers,  as  in  other  countries.  No  step  that 
could  be  taken  would  be  so  effective  toward  securing  the  in¬ 
dependence  of  corporations  but  the  Exchange  must  be  under 
rigid  supervision  before  it  can  perform  this  service. 

It  must  be  incorporated  and  subjected  to  Governmental 
control  so  that  the  books  of  its  members  may  be  open  to  in¬ 
spection  by  the  authorities  at  any  time  to  detect  and  punish 
frauds  upon  the  public;  to  expose  manipulation  of  values;  to 
prevent  the  conversion  of  customers’  securities  and  unjust 
preferences  in  case  of  insolvency.  Then  and  only  then  will 
its  listing  of  a  security  and  the  publication  by  a  corporation 
of  a  prospectus  under  its  auspices  inspire  confidence. 

The  books  of  members  are  now  subject  to  the  summary 
inspection  of  the  Committee  of  the  Exchange  for  any  purpose. 
The  suggestion  that  the  authorities  are  not  to  have  a  like 
power  in  the  public  interest  to  detect  frauds  upon  the  public 
interest  is  indefensible. 

Why  should  the  greatest  National  and  International  se¬ 
curity  market  be  permitted  to  spread  broadcast  all  over  the 
world  through  the  mails,  cables,  telegraphs  and  telephones 
the  records  of  transactions  over  which  there  is  no  public 
supervision.  They  may  be  true  or  fictitious  records.  Courts 
of  justice,  trustees  and  the  public  act  upon  them  as  evidence 
of  genuine  values  and  yet  we  are  told  that  the  operations  of 
this  body  should  be  regarded  as  the  transactions  of  a  private 
club  with  which  the  public  has  no  concern! 

Surely  the  day  for  that  attitude  has  passed.  The  Stock 
Exchange  is  an  integral  and  essential  part  of  the  mechanism 
of  our  National  financial  system.  It  has  large  public  duties 
and  responsibilities  and  must  be  made  amenable  to  public 
Control.  It  should  be  the  recognized  and  responsible  instru¬ 
mentality  of  complete  publicity  in  corporate  affairs  and  its 
hall-mark  upon  a  prospectus  should  be  a  guaranty  of  honesty 
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and  genuineness.  No  plausible  argument  against  its  enforced 
incorporation  has  ever  been  advanced. 

The  proposed  suggestion  a  few  days  ago  of  the  so-called 
Association  of  Stock  Exchange  Partners’ ’  that  proxies  be 
asked  from  owners  of  stock  whose  shares  are  pledged  with 
brokers  for  use  in  corporate  elections  is  amazing  for  its 
audacity.  It  demonstrates  once  more  the  blindness  of 
these  gentlemen  to  the  public  sentiment  of  the  country  con- 
•cerning  their  usefulness  as  a  factor  in  general  corporate  re¬ 
form.  Investors  will  not  be  slow  to  resent  the  proposal  that 
their  securities  are  to  be  used  to  strengthen  the  grip  of  Wall 
^Street  upon  the  control  of  the  corporations  of  the  country  by 
giving  to  the  brokers  the  power  to  elect  directors. 

It  requires  no  great  stretch  of  the  imagination  to  predict 
what  would  happen  with  such  proxies  so  controlled  whenever 
a  great  bank  or  banking  house  made  known  its  wishes  as  to 
how  the  stock  should  be  voted.  The  brokers  are  dependent 
on  the  banks  for  accommodations  and  the  latter  in  turn  are 
largely  dominated  by  private  bankers.  This  is  especially  true 
of  the  few  great  banks  that  specialize  in  loans  on  Stock 
Exchange  securities. 

The  tendency  of  the  times  is  and  will  continue  to  be 
further  and  further  away  from  that  sort  of  control.  It  is  to 
be  hoped  that  eventually  such  control  will  rest  with  the  share¬ 
holders.  This  latest  proposal  should  go  far  toward  stimu¬ 
lating  such  a  movement  in  self-protection  against  the  threat¬ 
ened  action.  In  order  to  accomplish  this,  cooperation  will 
be  needed  but  of  a  very  different  sort  and  under  very  differ¬ 
ent  auspices  from  that  which  has  been  suggested.  Public- 
spirited  men,  who  are  free  from  entangling  alliances  and 
whose  motives  will  be  above  suspicion,  will  have  to  organize 
protective  and  cooperative  organizations  of  bondholders  and 
stockholders  and  policyholders  to  advise  and  guard  the  in¬ 
terests  of  those  concerned  to  see  to  it  that  the  boards  of  di¬ 
rectors  represent  the  interests  that  own  the  corporation  and 
not  the  mere  fiat  of  a  self-constituted  authority,  as  is  now 
largely  the  case. 

If  the  Stock  Exchange  wants  to  test  public  sentiment  on 
this  subject  let  it  exercise  any  such  power  in  a  single  instance 
and  we  shall  see  how  long  it  will  take  to  arouse  the  body  of 
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shareholders  into  active  and  emphatic  protest.  It  will  re¬ 
quire  some  such  incentive  to  arouse  them. 

There  is  however  a  wide  field  of  genuine  usefulness  for 

such  an  Association  and  one  in  which  its  motives  cannot  be 

misinterpreted,  if  its  purpose  is  to  assist  the  shareholders. 

I  refer  to  the  task  of  securing  protection  and  representation 

of  the  minoritv  stockholder  and  to  the  furtherance  of  the 

%/ 

other  reforms  above  indicated.  Such  efforts  would  be  rec¬ 
ognized  as  public  spirited  and  disinterested  and  would  go 
far  toward  rehabilitating  the  Exchange  in  public  confidence 
and  esteem. 

But  they  had  better  keep  their  hands  off  the  manipula¬ 
tion  of  the  proxies  of  their  customers.  There  is  far  too  much 
of  that  sort  of  thing  going  on  now.  Too  many  corporations 
are  controlled  in  that  irregular  way.  If  the  rules  of  the  Ex-, 
change  were  formulated  in  the  public  interest,  as  they  will  be 
before  long,  they  would  prohibit  under  penalties  at  least  as 
severe  as  that  now  prescribed  for  splitting  commissions,  the 
now  common  practice  of  brokers  of  voting  or  giving  proxies 
to  vote  on  stock  belonging  to  their  customers  that  is  register¬ 
ed  in  the  brokers’  names  without  the  written  consent  of  the 
customer.  If  such  a  rule  is  not  soon  enacted  the  law  will 
take  care  of  that  matter  for  them. 

(j)  Compel  the  incorporation  of  Clearing  House 
Associations  hg  prohibiting  a  National  Bank  from 
being  a  member  of  any  such  Association  that  is  not 
incorporated. 

This  action  has  been  approved  by  such  financial  experts 
as  Messrs.  Jacob  H.  Schiff,  of  Kuhn,  Loeb  &  Co.,  and  James 

G.  Cannon.  President  of  the  Fourth  National  Bank  of  New 

* 

York.  Mr.  Slierer,  Manager  of  the  New  York  Clearing 
House  Association,  Mr.  Frew,  who  was  Chairman  of  its  Com¬ 
mittee,  Mr.  Beynolcls,  President  of  the  Continental  k  Com¬ 
mercial  National  Bank  of  Chicago  and  other  prominent  men 
in  the  financial  world  could  see  no  objection  to  it. 

These  associations  have  served  a  useful  purpose  in  times 
of  stress  but  they  exercise  a  despotic  control  over  the  des¬ 
tinies  of  the  banks  in  their  localities.  Exclusion  and  expul¬ 
sion  of  a  competitor  from  membership  mean  ruin  to  the  bank 
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and  disaster  to  its  depositors.  It  is  within  the  arbitrary 
power  of  a  few  men.  It  has  at  times  been  most  unwisely  and 
even  cruelly  exercised,  notably  in  New  York  City  in  1907. 
Through  its  agency  new  competition  can  he  stifled.  No  such 
power  of  corporate  life  and  death  should  rest  in  the  hands  of 
an  irresponsible  body  that  is  accountable  to  no  public  author¬ 
ity  for  its  acts.  Under  cover  of  this  great  power  it  has  in¬ 
augurated  rules  for  the  compulsory  suppression  of  competi¬ 
tion  among  its  members  under  penalty  of  expulsion  and  ruin 
for  their  violation. 

Its  regulations  go  to  the  incredible  length  of  requiring 
non-member  banks  that  must  have  the  facilities  of  the  Asso¬ 
ciation  and  are  not  permitted  a  voice  on  its  management  or 
the  other  privileges  of  membership,  and  who  must  act  through 
members,  to  observe  all  the  regulations  applicable  to  mem¬ 
bers  such  as  the  enforced  charging  of  a  fixed  commission  to 
their  customers  for  the  collection  of  out-of-town  checks  and 
the  examination  of  their  books  and  the  disclosure  of  the  names 
of  borrowers  and  the  character  of  collateral  to  their  com¬ 
petitors. 

The  most  extreme  form  of  restraint  of  trade  existing  to¬ 
day  is  that  which  is  embodied  in  the  regulations  of  the  New 
York  Clearing  House  Association  with  respect  to  the  charges 
on  check  collections.  The  member  and  non-member  banks  are 
forced  to  maintain  an  illegal  combination  under  penalty  of 
ruin.  They  have  no  choice.  They  must  either  violate  the  law 
or  get  out  of  the  Association  and  they  cannot  exist  under  the 
latter  alternative. 

Under  the  new  Currency  Bill  these  local  Associations  may 
be  rendered  unnecessary  as  the  law  permits  the  Reserve  Banks 
to  perform  the  service  of  clearing  checks  between  its  members. 
It  would  be  the  logical  channel  for  that  purpose.  The  Asso¬ 
ciations  should  not  be  permitted  to  continue  in  existence  as  a 
cover  for  imposing  illegal  exactions  and  restrictions  upon  the 
commerce  of  the  country. 

(h)  Stop  the  migration  of  (( carpet  bag’f  corpora- 
tions  into  States  that  offer  illicit  inducements  in  the 
way  of  lax  laws. 

No  corporation  should  be  granted  a  license  to  engage  in 
interstate  trade  that  is  not  incorporated  under  the  laws  of  a 
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State  in  which  a  substantial  part  of  its  business  is  located. 
Here  is  an  opportunity  for  Congress  to  perform  a  great  ser¬ 
vice  in  putting  an  end  to  the  National  scandal  of  the  States 
competing  against  one  another  in  laxity  of  administration.  It 
is  to  this  illicit  competition  that  we  owe  our  “ wildcat”  cor¬ 
porations  and  loose  laws.  The  conservatively  disposed  States 
have  been  driven  into  a  policy  of  radicalism  in  order  to  pre¬ 
serve  the  control  over  and  the  legitimate  revenues  from  the 
corporations  within  their  borders.  Stock  watering,  holding 
companies  and  many  of  the  other  evils  incident  to  corporate 
regulation  owe  their  existence  to  this  abuse. 

Proposed  Reforms  Especially  Applicable  to  Banks. 

1.  They  should  be  required  to  disclose  their  assets  in  de¬ 
tail  (except  the  names  of  borrowers  and  the  collaterals  for 
loans)  in  the  same  way  in  which  the  Life  Insurance  Compa¬ 
nies  in  New  York  State  are  now  required  to  make  disclosure. 

Depositors  and  stockholders  as  well  as  the  general  public 
are  entitled  to  know  how  the  business  of  a  bank  is  being  con¬ 
ducted — whether  its  management  is  conservative  or  reckless. 
It  is  ridiculous  that  National  banks  should  be  able  to  withhold 
the  character  of  their  investments  from  the  public  and  from 
their  own  stockholders.  Yet  this  is  what  has  been  done  and 
has  been  sought  to  be  justified.  It  was  with  the  greatest  diffi¬ 
culty  that  the  Pujo  Committee  succeeded  in  securing  from 
the  Comptroller  a  list  of  the  assets  of  the  leading  banks  for 
the  purpose  of  a  Congressional  investigation  and  then  only 
on  the  understanding  that  the  information  was  not  to  be  made 
public.  If  this  data  had  been  accessible  it  would  not  have 
been  so  easy  for  the  great  banking  interests  to  have  sold 
such  quantities  of  their  securities  to  their  affiliated  banks. 

The  Pujo  Report  recommends  that  National  banks  shall 
be  limited  in  their  fixed  investments  in  bonds  to  25%  of  their 
capital  and  surplus  and  that  only  bonds  that  have  paid  their 
interest  for  five  years  should  be  eligible,  thus  excluding  spec¬ 
ulative  investments.  The  assets  of  a  bank  should  be  liquid. 
It  is  chartered  to  accommodate  the  needs  of  legitimate  com¬ 
merce  and  not  as  an  investment  Company. 

2.  Another  equally  important  recommendation  of  the 
Pujo  Committee  that  should  be  embodied  in  legislation  is  that 
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which  would  prevent  banks  from  engaging  in  any  promotion, 
guaranty  or  underwriting  that  involves  the  purchase,  sale, 
public  offering  or  issue  of  securities.  It  should  not  be  per¬ 
mitted  to  be  an  issuing  house.  This  is  peculiarly  the  business 
of  private  bankers.  Any  unfortunate  venture  of  that  kind 
might  destroy  public  confidence  in  the  bank  to  the  irrepar¬ 
able  injury  of  depositors.  No  institution  that  receives  de¬ 
posits  should  be  permitted  to  do  anything  other  than  a  strictly 
banking  business.  Our  great  New  York  banks  have  entirely 
lost  sight  of  that  rule. 

3.  Another  reform  and  one  of  still  greater  moment  both 
as  an  Anti-Trust  measure  and  as  a  necessary  protection  to 
the  shareholders  is  the  regulation  of  the  Reorganization  of 
insolvent  interstate  railroad  and  industrial  corporations. 
The  evils  of  the  present  system  and  the  remedy  are  set  forth 
on  pages  148-150  of  the  Report  of  the  Pujo  Committee,  in 
the  following  language : 

Our  archaic,  extravagant  and  utterly  indefensible  pro¬ 
cedure  for  the  reorganization  of  insolvent  railroads  has  fur¬ 
nished  these  banking  groups  the  opportunities  of  which  they 
have  not  been  slow  to  avail  themselves,  of  securing  the 
dominating  relation  that  they  now  hold  to  many  of  our 
leading  railroad  systems.  At  one  time  or  another  within 
the  past  30  years  the  bulk  of  our  railways  have  gone  through 
insolvency  and  receivership.  The  proceedings  are  some¬ 
times  instigated  by  the  management  through  a  friendly 
creditor  (and  are  then  generally  collusive  in  their  incep¬ 
tion)  or  through  the  trustee  for  bondholders  with  the  co¬ 
operation  of  the  company.  The  railway  company  admits  its 
insolvency,  consents  to  the  receivership,  and  one  or  more  of 
the  officers  under  whose  administration  insolvency  was 
brought  about,  or  their  nominees,  is  made  a  receiver,  and 
sometimes  the  sole  receiver.  Neither  creditors  nor  stock¬ 
holders,  who  are  the  parties  really  interested,  are  notified 
or  have  an  opportunity  to  be  heard  either  on  the  question 
of  insolvency  or  of  the  personnel  of  the  receivers.  The 
stage  has  been  set  in  advance,  and  so  we  find  that  simultane¬ 
ously  with  the  appointment  of  the  receivers,  or  perhaps  be¬ 
fore,  a  self-constituted  committee  is  announced,  frequently 
consisting  of  men  well  known  in  the  financial  world,  most 
of  whom  have  no  interest  in  the  property,  selected  by  a 
leading  banking  house.  They  invite  the  deposit  of  securi¬ 
ties  for  mutual  protection. 

This  committee  in  due  course  presents  a  plan  for  the  re¬ 
organization  of  the  property.  If  the  security  holders  do 
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not  like  it,  their  only  alternative  is  to  form  another  com¬ 
mittee.  If  they  can  arrange  to  combine  their  scattered 
forces  and  find  influential  men  who  have  the  courage  to  op¬ 
pose  the  banking  house  and  who  can  finance  the  cash  re¬ 
quirements  of  these  colossal  transactions  in  hostility  to  the- 
banking  house  that  was  first  in  the  field.  It  is  not  easy  to- 
find  such  men.  It  is  becoming  daily  more  difficult  and  it 
is  well-nigh  impossible  to  find  rival  banking  houses  to  lead 
the  opposition. 

The  usual  outcome  has  been  that  the  defenseless  security 
holders  take  whatever  plan  is  offered,  however  unjust,  as 
against  the  alternative  of  being  entirely  wiped  out  through 
the  sale  of  the  property  under  foreclosure.  There  have 
been  rare  exceptions,  before  the  power  of  these  banking 
houses  became  irresistible,  when  the  security  holders  have 
wrung  concessions  through  revolt. 

These  plans  have  usually  provided  that  the  securities  of 
the  new  or  reorganized  company  shall  be  placed  for  a  term, 
of  years  in  a  voting  trust  named  by  the  bankers.  In  that 
way  and  as  a  result,  also,  of  reorganizations  in  which  there- 
was  no  voting  trust,  but  in  which  the  initial  officers  and 
directors  were  named  by  the  bankers  as  reorganization  man¬ 
agers,  banking  domination  of  the  following  railroad  sys¬ 
tems  was  secured  by  Messrs.  Morgan  and  Kuhn,  Loeb  & 
Co.: 

First.  The  Baltimore  &  Ohio,  where  Kuhn,  Loeb  &  Co., 
with  Speyer  &  Co.,  were  the  reorganization  managers,  the 
plan  of  reorganization  being  approved  by  J.  P.  Morgan  & 
Co.,  and  Mr.  Coster,  of  that  firm,  becoming  a  voting  trustee. 

Second.  The  Chesapeake  &  Ohio,  where  the  reorganiza¬ 
tion  managers  were  Drexel,  Morgan  &  Co.,  as  the  present 
firm  J.  P.  Morgan  &  Co.  was  formerly  named. 

Third.  The  Cincinnati,  Hamilton  &  Dayton,  where  Mor¬ 
gan  &  Co.  were  the  reorganization  managers  and  Mr.  Mor¬ 
gan  is  a  voting  trustee,  the  voting  trust  being  still  in  force. 

Fourth.  The  Chicago  Great  Western,  where  Morgan  & 
Co.  were  the  reorganization  managers  and  Mr.  Morgan  and 
his  associate,  Mr.  Baker,  are  voting  trustees,  the  voting  trust 
being  still  in  force. 

Fifth.  The  Erie,  where  Morgan  &  Co.  were  the  reorgan¬ 
ization  managers  and  Mr.  Morgan  became  a  voting  trustee. 

Sixth.  The  Northern  Pacific,  where  Morgan  &  Co.  were 
the  reorganization  managers  and  Mr.  Morgan  became  a  vot¬ 
ing  trustee. 

Seventh.  The  Pere  Marquette,  which  was  reorganized  by 
Morgan  &  Co. 

Eighth.  The  Southern,  which  was  reorganized  by  Morgan 
&  Co.,  Mr.  Morgan  and  Mr.  Baker  becoming  voting  trustees 
and  still  continuing  as  such. 

Ninth.  The  Reading,  which  was  reorganized  by  Morgan 
&  Co.,  Mr.  Morgan  becoming  a  voting  trustee. 
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Tenth.  The  Union  Pacific,  which  was  reorganized  by 
Kuhn,  Loeb  &  Co. 

During  all  this  time  the  property  is  in  the  possession  of 
the  court  through  the  receivers.  The  reorganization  pro¬ 
ceedings  are  purely  extrajudicial.  The  court  has  nothing 
to  do  with  them.  Meantime  the  court  authorizes  the  re¬ 
ceivers  to  borrow  money  for  all  sorts  of  purposes  and  to 
issue  receivers’  certificates,  which  are  usually  negotiated 
through  the  committee  or  its  bankers,  who  have  in  the  in¬ 
terim  gathered  in  the  bonds  and  stock  of  the  security  hold¬ 
ers,  who  have  nowhere  else  to  go. 

Generally,  after  years  of  delay,  the  property  is  put 
through  the  form  of  a  sale,  but  there  is  no  bid  except  that 
of  the  committee,  which  pays  by  surrendering  deposited  se¬ 
curities.  If  a  security  holder  has  failed  to  deposit  with  the 
committee  he  gets  nothing  or  whatever  pittance  may  repre¬ 
sent  his  infinitesimal  share  of  the  upset  or  minimum  price 
fixed  by  the  court.  The  cost  to  the  security  holders  of  the 
proceeding  in  any  of  the  cases  named  is  estimated  to  be  any¬ 
where  between  $500,000  and  $1,000,000  for  receivers,  bank¬ 
ers,  committee  fees,  lawyers,  etc. 

Nowhere  is  any  protection  offered  to  the  security  holders 
against  oppression  or  injustice  in  the  plan  or  its  execution 
or  otherwise.  No  constituted  authority  supervises  the  vast 
expenses  he  is  required  to  pay.  The  bankers  and  the  com¬ 
mittee  are  made  the  sole  judges  on  that  and  on  every  other 
conceivable  question,  including  their  own  commissions  and 
charges  and  those  of  the  committee.  The  court  has  nothing 
to  do  with  the  arrangement  and  is  powerless  to  control  it. 

This  is  briefly  an  outline  of  the  process  by  which,  as  the 
result  of  real  or  fancied  insolvency,  these  banking  houses 
have  come  into  control  of  many  railroad  systems.  The  rem¬ 
edy  is  simple  if  the  Federal  Government  has  the  power  to 
apply  it  to  railroads  and  industrial  corporations  (for  the 
processes  and  abuses  in  the  latter  class  are  the  same)  en¬ 
gaged  in  interstate  commerce.  It  is  as  follows :  Enact  the 
procedure  provided  under  the  Companies  Act  of  Great  Brit¬ 
ain,  whereby  the  plan  of  reorganization  is  placed  under  the 
direction  and  control  of  the  courts.  If  the  plan  is  just  and 
receives  the  consent  of  three-fourths  of  each  class  of  secur¬ 
ity  holders  it  becomes  binding  on  the  others.  If  it  is  un¬ 
just  a  single  share  can  defeat  it.  No  foreclosure  or  pre¬ 
tended  sale  is  necessary.  The  years  of  delay  that  disgrace 
our  administration  of  these  properties  by  the  courts  is  un¬ 
known.  The  receivers,  instead  of  being  selected,  as  is  usually 
the  case  with  us,  by  a  combination  of  the  choice  of  the  dis¬ 
credited  management  and  nominee  of  the  court,  in  which 
real  owners  of  the  property  have  no  voice,  is  selected  under 
the  English  law  by  the  votes  of  those  interested  in  the  prop¬ 
erty.  If  they  fail  to  agree  the  official  receiver  acts  at  a 
comparatively  nominal  cost.  No  sale  of  the  property  is  in¬ 
volved.  The  reorganization  is  accomplished  without  it.  Six 


37 


months  is  the  average  duration  of  such  a  proceeding  in 
England,  and  the  cost  is  well  below  10  per  cent  of  what  it 
is  with  us.  The  owners  of  the  property  get  back  their  prop¬ 
erty  and  with  it  their  right  to  control  it,  and  no  voting 
trusts  are  found  necessary. 

In  so  far  as  concerns  interstate  railroads  we  recommend 
that  the  Interstate  Commerce  Commission  be  empowered, 
subject  to  review  by  the  courts,  to  supervise  every  plan  of 
reorganization  and  the  issue  of  securities  thereunder,  to 
hear  objections  and  to  disapprove  any  plan  that  it  may 
find  equitable  in  its  issue  or  distribution  of  securities.  Con¬ 
gress,  in  our  judgment,  has  the  unquestioned  power  to  dele¬ 
gate  this  duty  as  an*  important  feature  of  interstate  rate¬ 
making  as  affected  by  security  issues.  ’  ’ 


Remedies  that  aee  proposed  to  strengthen  the  adminis¬ 
tration  of  the  Sherman  Act: 

1.  Wherever  the  corporate  or  other  form  of  combina¬ 
tion  has  been  declared  unlawful  at  the  instance  of  the  Gov¬ 
ernment  either  in  civil  or  criminal  proceedings,  the  judg¬ 
ment  thus  rendered  should  be  binding  against  the  corpora¬ 
tion  in  any  future  proceedings  brought  against  it  by  any  ag¬ 
grieved  party.  In  the  present  state  of  the  law  anyone  seek¬ 
ing  a  remedy  under  the  Act  must  prove  independently  the 
illegality  of  the  combination.  The  enormous  expense  of  such 
an  undertaking  renders  redress  practically  impossible. 


2.  Every  stockholder,  creditor  or  person  otherwise  in¬ 
terested  in  a  business,  firm  or  corporation  that  becomes  a 
party  to  an  unlawful  combination  and  every  competitor  who 
may  claim  to  he  injured  should  have  the  independent  right 
to  enjoin  the  proposed  violation.  If  that  right  had  existed 
from  the  inception  of  the  law,  most  of  the  Trusts  would 
have  been  prevented.  In  the  present  state  of  the  Law  the 
Attorney-General  alone  can  maintain  such  an  action.  The 
Department  of  Justice  is  unable  to  cope  with  the  vast  num¬ 
ber  of  violations.  It  is  slow  to  act.  It  has  never  yet  en¬ 
joined  the  formation  of  a  Trust,  no  matter  how  ample  the 
notice.  All  danger  of  using  the  proposed  process  for  black¬ 
mailing  purposes  can  be  avoided  by  requiring  that  the  Unit¬ 
ed  States  be  made  a  party  and  that  a  suit  once  begun  cannot 
be  dismissed  without  the  consent  of  the  Government,  so  that 
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the  latter  may  at  any  time  assume  the  conduct  of  the  litiga¬ 
tion. 


3.  Any  person  aggrieved  by  the  existence  of  an  unlaw¬ 
ful  combination  should  likewise  be  permitted  to  intervene  in 
any  suit  by  the  Government  and  to  secure  in  that  action  the 
relief  to  which  he  is  entitled.  This  permission  should  be 
broad  enough  to  include  minority  stockholders  'of  any  cor¬ 
poration.  To  that  end  the  present  Equity  Rule  of  the  U.  S. 
Supreme  Court  which  prevents  the  minority  from  enforcing 
remedies  in  behalf  of  the  corporation  until  all  sorts  of  oner¬ 
ous  conditions  have  been  met  should  be  abrogated.  Such 
suits  should  be  encouraged  as  a  wholesome  check  upon  un¬ 
lawful  acts  of  the  majority. 

4.  It  should  be  unlawful  and  regarded  as  conclusive  evi¬ 
dence  of  illegality  for  any  corporation  to  do  business  under 
a  name  other  than  its  own  or  to  hold  out  to  the  public  any 
business  controlled  by  it  as  a  competitor. 

5.  A  combination  among  the  owners  of  competing  pat¬ 
ents  should  render  the  patents  void. 

6.  Give  to  the  Interstate  Commerce  Commission  ex¬ 
clusive  control  over  the  bond  and  stock  issues  of  interstate 
corporations,  the  manner  of  disposing  of  the  securities  and 
the  prices  at  which  they  shall  be  sold,  as  recommended  by  the 
Pujo  Committee  and  as  I  have  been  consistently  urging  for 
the  past  four  years. 

7.  I  do  not  agree  to  the  wisdom  or  justice  of  uncondi¬ 
tionally  requiring  industrial  companies  to  sell  their  goods  at 
a  uniform  price  throughout  the  country  even  after  allowing 
for  differences  in  freight  charges  as  is  proposed  in  a  number 
of  the  pending  bills.  It  puts  them  at  the  mercy  of  every 
local  or  intra-state  competitor.  If  in  order  to  meet  compe¬ 
tition  at  a  given  point  it  is  found  necessary  to  sell  at  cost 
they  ought  not  be  required  to  do  so  throughout  the  country. 
Such  a  rule  tends  to  destroy  rather  than  to  stimulate  com¬ 
petition.  A  limitation  against  thus  selling  below  cost  would 
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furnish  ample  protection  against  the  form  of  oppression  that 
is  sought  to  be  prevented. 

8.  Nor  should  they  be  prohibited  from  selling  abroad 
more  cheaply  than  at  home,  unless  the  article  is  protected  by 
the  tariff.  In  the  latter  event  there  should  be  such  a  pro¬ 
hibition. 

9.  There  is  also  grave  doubt  as  to  the  economic  sound¬ 
ness  of  the  proposed  regulation  that  permits  the  manufac¬ 
turer  of  an  article  not  protected  by  patent,  to  fix  the  price  at 
which  it  shall  be  sold. 

This  looks  like  a  very  formidable  program.  It  furnishes 
the  reactionaries  with  the  time-worn  argument  against  all 
progress,  that  we  have  too  many  laws  and  that  there  is 
ample  law  if  we  would  enforce  what  we  have.  That  sounds 
plausible  and  misleads  many  well-meaning  people.  It  is  true 
that  Congress  and  our  State  Legislatures  enact  too  many 
laws.  They  deal  with  too  many  trivial  matters  of  purely 
local  or  individual  concern  that  clog  our  Statute  books.  It 
is  not  true  that  we  have  too  many  laws  or  any  sufficient  body 
of  law  for  the  regulation  of  corporations.  These  artificial 
octopuses  have  grown  so  rapidly  under  our  very  eyes  that 
we  have  not  had  time  until  now  to  sufficiently  study  their 
operations  or  to  realize  the  extent  to  which  they  overshadow 
our  economic  system  to  formulate  a  comprehensive  body  of 
laws  to  control  them. 

The  Banking  Law  has  not  been  revised  in  fifty  years. 
It  bears  no  intelligent  relation  to  existing  conditions.  In¬ 
dustrial  interstate  corporations  are  absolutely  unregulated 
except  insofar  as  the  Sherman  Law  applies  to  those  that  are 
unlawful.  The  States  under  whose  laws  they  are  organized 
have  been  brazenly  competing  with  one  another  in  the  unre¬ 
strained  license  to  prey  upon  the  rest  of  the  country,  so  as 
to  get  the  revenues  that  the  corporations  are  willing  to  pay 
to  the  State  that  offers  the  highest  illicit  inducements  in  the 
form  of  laxity  of  responsibility  and  administration. 

Every  other  country  has  a  comprehensive  code  of  laws 
enforcing  restrictions  and  fixing  rigid  liability.  The  time 
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has  come  for  us  to  supply  our  corporations  with  rules  so 
that  they  may  know  what  they  can  and  cannot  do. 

It  is  to  be  hoped  that  we  are  not  to  be  swerved  from  the 
performance  of  that  imperative  duty  to  the  legitimate  busi¬ 
ness  of  the  country  by  the  meaningless  taunt  that  ‘ 4  there  is 
too  much  law”.  So  long  as  we  have  the  spectacle  that  we 
are  witnessing  every  day  of  looted  corporations,  unlawful 
combinations  and  victimized  minority  stockholders  without 
redress  it  is  idle  for  the  interests  that  have  been  fattening 
upon  this  era  of  lawlessness  to  prate  about  “too  much  law”. 
If  there  had  been  more  law  there  would  have  been  less  law¬ 
lessness  as  they  will  find  when  Congress  has  equipped  the 
Government  with  the  legal  machinery  with  which  to  cope 
with  the  crimes  of  high  finance.  Upon  the  thorough  and  fear¬ 
less  discharge  of  that  duty  depends  our  future  business  free¬ 
dom  and  prosperity.  It  will  tax  the  patience  and  courage  of 
our  public  men  to  the  limit.  Truly  a  great  responsibility, 
but  one  that  must  now  be  met. 


